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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a civil action for damages for personal injuries insti- 
tuted by the appellants, plaintiffs below, Walter Ciejek and his wife, 
Anniebelle Ciejek. The trial court had jurisdiction of the suit pursu- 
ant to D. C. Code (1951) Sec. 11-305, 11-306. A judgment was entered 
by the United States District Court for the District of Columbia upon 
a directed verdict for the defendant on December 10, 1963, at the con- 
clusion of the trial on the issue of liability. A Notice of Appeal was 
timely filed on January 2, 1964. This Court has jurisdiction of this 
appeal pursuant to Title 28, U. S. Code, Section 1291. ; 
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STATEMENT OF THE CASE 


The parties will be designated herein as they were referred to in 
the trial court. On September 17, 1958, the plaintiff Walter Ciejek was 
employed as a carpenter by Heman Ward, Inc., the general contractor on 
a construction project in the District of Columbia. The defendant Crane 
Service Company, Inc., on said date had rented a mobile crane to plain- 
tiff's employer, Heman Ward, Inc. An operator named Hugh H. Gore was 
furnished by the defendant with the crane as a part of the hiring. Plain- 
tiffs allege that the crane operator, while acting within the scope of his 
employment for the defendant, negligently dropped a load of lumber so 
abruptly on the scaffold on which the plaintiff Walter Ciejek was then 
working so that the scaffold collapsed and the plaintiff was thrown to the 
ground below thereby sustaining serious physical injuries. 


An official of the defendant testified as follows: the business of the 
defendant is that of renting cranes; the rental of the crane includes an 
operator and an oiler (J.A. 16); the defendant gives the crane operator in- 
structions as to the location of each job site and the name of the superin- 
tendent or the person to whom he is to report, and often advises the opera- 
tor as to the nature of the job he is to perform (J.A. 22); the defendant re- 
tains the right and authority to fire the crane operator even though he is 
working at a particular job site (J.A. 21); the equipment involved in this 
case is valued around $30,000.00 (J.A. 19); the crane operator in going to 
a particular job is under instructions by defendant to preserve and protect 
defendant's equipment (J.A. 20); as each job is completed, the defendant 
reassigns the crane together with the operator and the oiler as a unit to 
another job site; the job assignments are of a short duration and the aver- 
age job is one week; sometimes the jobs run for a day or two (J.A. 18); the 
job of operating a crane requires skill and takes years of training (J.A. 
19); on September 17, 1958, pursuant to an oral agreement, the defendant 
rented a crane in the regular course of its business to Heman Ward, Inc.; 
the defendant furnished an operator named Hugh H. Gore and an oiler, 
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Stan Mayhew as a part of the hiring, and made a daily charge of $146.00 
for such rental which included the use of the crane, the operator and the 
oiler (J.A. 17); the defendant provided the fuel, maintenance and repairs 
(J.A. 17); the defendant selected Hugh H. Gore the operator, and the oiler 
Mayhew, both of whom were assigned by the defendant to operate the ren- 
ted crane (J.A. 18); the crane operator involved in the present case, Hugh 
H. Gore, has been on the payroll of defendant continuously from a time 
prior to 1942 except for approximately one or two years when the govern- 
ment used his machine; the crane operator came back to work for defend- 
ant in 1945 and has remained on defendant's payroll since that date, and 
he has continued on defendant's payroll regularly to the date of this trial 
(J.A. 20); defendant withholds Gore's income taxes and social security 
taxes (J.A. 20), and paid his wages for September 17, 1958, the day of the 
accident (J.A. 21). | 


At the time of the present accident the defendant had instructed its 
operator Hugh H. Gore to report to the job site of Heman Ward, Inc. and 
advised Gore that he would receive instructions as to the details of his 
work from Heman Ward, Inc.'s superintendent (J.A. 24); at the time of 
the present accident the crane operator Hugh H. Gore was following cer- 
tain verbal instructions and hand signals given to him by Heman Ward, 
Inc.'s superintendent with respect to hoisting and moving a load of materi- 
al (J.A. 28). 


This case was tried to a jury on the issue of liability only. ' At the 
conclusion of the entire trial on the issue of liability the trial court direc- 
ted a verdict on behalf of the defendant based upon its ruling that, at the 
time of the accident, the crane operator, Gore, was an employee of the 
general contractor and that he was not an employee of the defendant, Crane 
Service Company (J.A. 40). This appeal followed. 
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STATEMENT OF POINTS 


1. The trial court erred in granting the defendant's Motion for a 
Directed Verdict at the conclusion of the case on the issue of liability. 


2. The trial court erred in directing a verdict in favor of defendant 
at the conclusion of the testimony on the issue of liability. 


3. The trial court erred in holding that the operator of the crane 
at the time of the present accident was an employee of Heman Ward, who 
was plaintiff's employer. 


4. The trial court erred in holding that the crane operator at the 
time of the present accident was a fellow employee of the plaintiff. 


5. The trial court erred in failing to hold that under the facts of 
this case the operator of the crane at the time of the present accident was 


acting within the scope of his employment as a servant, agent or employee 
of the defendant, Crane Service Company, Inc., who was therefore liable 
under the doctrine of respondeat superior. 


6. The trial court erred in failing to hold that the defendant was a 
third person within the meaning of the Workmen's Compensation Act of 
the District of Columbia (33 U.S. Code 933), and was therefore amenable 
to a common law action in tort by the plaintiffs. 


7. The trial court erred in holding that the defendant was not a 
third person within the meaning of the Workmen's Compensation Act of 
the District of Columbia (33 U.S. Code 933), and was therefore not amen- 
able to a common law action in tort by the plaintiffs. 


8. The trial court erred in failing to hold that the operator of the 
crane was, at the time of the present accident, engaged upon the business 
of his general employer, the defendant, Crane Service Company, Inc. 


9. The trial court erred in holding that the operator of the crane, 
at the time of the present accident, was not engaged upon the business of 
his general employer, the defendant, Crane Service Company, Inc. 
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10. The trial court erred in failing to hold that the crane operator 
was at the time of the present accident engaged in furthering the business 
in whole or in part of his general employer, the defendant, Crane Service 
Company, Inc. 


11. The trial court erred in holding that the crane operator, at the 
time of the present accident, was not engaged in furthering the business 
of his general employer, the defendant, Crane Service Company, Inc., 
either in whole or in part. 


SUMMARY OF ARGUMENT 


Where one is engaged in the business of renting mobile cranes and 
furnishes an operator as part of the hiring, and directs the operator to 
the job site and has the power in each instance to send an operator of his 
own choice, and where he may at any time take the operator off the job 
and substitute another, and where the salary of the operator is paid sole- 
ly by the owner of the crane, then the relationship of employer and em- 
ployee between the owner of the crane and the operator continues so as 
to make the owner answerable under the doctrine of respondeat superior 
for injuries sustained as a result of the negligence of the crane operator 
in the manipulation and operation of the crane. The crane owner is so 
answerable although at the time of the accident the operator is coopera- 
ting with the contractor who has rented the crane, and the operator at the 
time of the injury was receiving instructions and hand signals from the 
contractor's foreman as to the lowering of a load of lumber. 


ARGUMENT 


The central issue in this case is whether the defendant is answer- 
able to the plaintiffs under the doctrine of respondeat superior. The ba- 
sic facts which are dispositive of this issue are set forth in the Statement 
of the Case, supra, and are not in dispute. 
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We submit that this issue has been resolved for this jurisdiction by 
this court in Poole v. Clagett, 1952, 90 U.S. App. D.C. 412, 196 F. 2d 775; 
and in Haw v. Liberty Mutual Insurance Company, 1950, 86 U.S. App. D.C. 
86, 180 F. 2d 18. 


The circumstances in the present case are the same in every ma- 
terial respect as the circumstances in Haw and Poole. The trial court 
was in error in failing to follow the principle of law applicable to this 
case as stated in Haw and Poole. 


In the Poole case, as in the present case, suit was filed against the 
owner of the crane. In Poole as in the instant case, the crane at the time 
of the accident had been rented to the plaintiff's employer by the owner 
for profit in the regular course of the owner's business. Payment of a 
fixed daily rate in Poole as in the instant case, included payment for the 
services of the operator of the crane and an oiler, both of whom were 
selected, hired and paid by the owner of the crane. In Poole as well as 
in the present case, the contractor (plaintiff's employer) directed the 
crane operator where and when to work. on the job site, as well as what 


job was to be done. This court said in Poole: 


"Appellant brought this suit against appellee (Clagett 
Company) because it was the owner of the crane. At the 
time of the accident, the crane had been leased — for pro- 
fit in the regular course of appellee's business — to Mc- 
Closkey & Company (appellant's employer) for the sum of 
$100 a day. That figure included payment for the services 
of an operator and an oiler, both of whom were hired and 
paid by appellee. Relying upon our decision in Haw v. .Lib- 
erty Mutual Ins. Co., appellant sought to establish as a mat- 
ter of law that the allegedly negligent crane operator was 
appellee's servant and, therefore, that appellee was liable 
under the doctrine of respondeat superior.* * * 


* * * 
The one factor which differentiates this case from 
Haw is that Haw maintained a supervisor on the Mace build- 
ing job. Although we are not explicitly told the reason for 
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this, it was presumably because Haw had considerable 
equipment and many of its own employees on the Mace 
Properties building job. In our view, however, this differ - 
ence is without significance. Control over 'where [its men - 
were] to work on the job and when, as well as what job was 
to be done’ was exercised there as well as here by the in- 
jured worker's employer. 


"We adhere to our opinion in Haw which comprehensively 
reviewed the applicable case law and the underlying poli- 

cy considerations in this field. Although Virginia law was 
said to govern in that case, we find the same reasoning 

and result to be valid under District of Columbia law, and 
to be consistent with the principles stated in the Western 
case. And since we think the circumstances in the present | 
case to be parallel in every material respect to the circum- 
stances in Haw, we hold that case to be controlling and to 
require reversal here.” 


The principle of law as stated by this court in Haw and Poole is con- 
sistent with the law in the overwhelming majority of jurisdictions where 


this same question has been considered and decided. 


A leading case from the standpoint of most frequent citation is that 
of the Supreme Court of the United States in Standard Oil Company v. An- 
derson, 1909, 212 U.S. 215, 53 L. Ed. 480, 29 S. Ct. 252. In that case, 
the plaintiff was a longshoreman who was injured while working in the 
hold of a ship. A load of cases being lowered by means of a steam 
winch, owned by the defendant and operated by a winchman in the general 
employ of the defendant, fell and struck and injured the plaintiff. ‘The 
winchman was hired and paid by the defendant, who alone had the right to 
discharge him. As in the case at bar, the plaintiff's employer paid a cer- 
tain rate for the hoisting, and exercised a limited control over the winch- 
man in that they directed him to hoist at particular times and directed 
the lowering of the cargo and did so by use of signals. The Supreme 


Court held that the winchman remained in the service of the defendant, 
his general employer, and said: 
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"The winchman was, undoubtedly, in the general employ of 
the defendant, who selected him, paid his wages, and had 
the right to discharge him for incompetency, misconduct, 
or any other reason. In order to relieve the defendant from 
the results of the legal relation of master and servant it 
must appear that that relation, for the time, had been sus- 
pended, and a new like relation between the winchman and 
the stevedore had been created. The evidence in this case 
does not warrant the conclusion that this changed relation 
had come into existence. For reasons satisfactory to it 

the defendant preferred to do the work of hoisting itself, 
and received an agreed compensation for it. The power, 
the winch, the drum, and the winchman were its own. It 

did not furnish them, but furnished the work they did to the 
stevedore. That work was done by the defendant, for a price, 
as its own work, by and through its own instrumentalities 
and servant, under its own control. 


Much stress is laid upon the fact that the winchman 

- obeyed the signals of the gangman, who represented the 
master stevedore, in timing the raising and lowering of 
the cases of oil. But when one large general work is under- 
taken by different persons, doing distinct parts of the same 
undertaking, there must be co-operation and co-ordination 
or there will be chaos. The giving of the signals under the 
circumstances of this case was not the giving of orders, 
but of information; and the obedience to those signals 
showed co-operation rather than subordination, and is not 
enough to show that there has been a change of masters." 


Another frequently cited case is that of the New York Court of Ap- 
peals in Charles v. Barrett, 233 N.Y. 127, 135 N.E. 199,200. On the facts 
there presented it was held by the Court of Appeals in an opinion by Jus- 
tice Cardozo that the driver of a leased truck remained the servant of the 


owner of the truck. Although its facts are somewhat different, the language 
in that case is helpful in that it shows the operation of the presumption of 
continued employment and the importance of the factor that the employee 


was carrying on and furthering the business of his general employer. It 
was there said: 
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"Where to go and when might be determined for the 
driver by the commands of the defendant. The duty of going 
carefully, for the safety of the van as well as for that of 
wayfarers, remained a duty to the master at whose hands 
he had received possession. Neither the contract nor its 
performance shows a change of control so radical as to 
disturb that duty or its incidence.* * * The rule now is that’ 
as long as the employee is furthering the business of his 
general employer by the service rendered to another, there 
will be no inference of a new relation unless command has — 
been surrendered, and no inference of its surrender from 
the mere fact of its division." 


In the case of Southern Cement Company v. Patterson, Ala., 122 So. 
2d 386, it appears that the plaintiff below was an iron worker employed by 
Contractors Equipment Rental Company, which was engaged in installing 
machinery and erecting steel structures under a contract on the premises 
of the Roberta Plant in Calera, Alabama. In doing this work, the employees 
of the Contractors Equipment Rental Company used an overhead crane 
which was being operated by Carlee, an employee of the Southern Cement 
Company. The Southern Cement Company took the position that even if 
Carlee was negligent, he had been borrowed by Contractors Equipment 
Rental Company, an independent contractor, to assist them in their work 
and that he was therefore an employee of Contractors Equipment Rental 
Company at the time of plaintiff's injury. Southern Cement Company con- 
tended that although Chester Carlee was its general employee he had been 
loaned to the plaintiff's employer at the time of his injury. The court in 
holding that Carlee was not a "loaned employee" said: 

"In our recent case of Jeffrey Manufacturing Company’ 

v. Hannah, 268 Ala. 262, 105 So. 2d 672, 674, we said: 


"We shall not attempt to discuss the decisions of . 
this and other courts in this field. It seems to be quite 
generally agreed that in order to transfer the employer- 
employee relationship from the general employer to the 
one to whom the employee is loaned there must be some 
consensual relationship between the loaned employee 
and the employer whose service he enters sufficient 
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to create a new employer-employee relationship. 
Where an employee enters the service of another at 
the command and pursuant to the direction of the mas- 
ter, no new relationship is necessarily created, par- 
ticularly where, as here, the employee was assured of 
his continuing status as an employee of the general em- 
ployer and was given the new assignment for the pur- 
pose of becoming better equipped to perform services 
for the general employer. Rhinelander Paper Co. v. 
Industrial Commission, 206 Wis. 215, 239 N.W. 412; 
Ryan v. Twin City Wholesale Grocer Co., 210 Minn. 
21, 297 N.W. 705.' 


"We also noted that one question to be answered is — 
whose work was the servant doing and under whose control 
was he doing it? In answering this question, several prin- 
ciples are stated in United States Steel Corporation v. Mat- 
hews, 261 Ala. 120, 73 So. 2d 239: (1) It is the reserved 
right of control rather than its actual exercise that furnishes 
the true test of relationship; (2) he is master who has su- 
preme choice, control and direction of the servant and whose 
will the servant represents in the ultimate result and in 
all its details; (3) the fact that the borrower gives informa- 
tion and directions to the servant as to the details of the 
work or the manner of doing it does not make this general 
servant of the employer the servant of the borrower.” 


And in the case of Fisher Equipment Company v. West, Ky., 365 
S.W. 2d 319, it appears that a construction worker was electrocuted when 
the defendant's crane operator caused a cable of the crane to be brought 
into contact with high tension wires while the decedent was holding 
spreaders attached to the end of the cable. The defendant was in the 
business of renting construction equipment and had leased a crane to- 
gether with an operator to the Klug Construction Company. On the day 
of the accident, which resulted in the employee's death, the crane had 
been used in performing several different jobs on the construction site. 


The defendant in that case argued that the crane operator was an 
employee of the Klug Construction Company under the "loaned servant 
doctrine” and that therefore, defendant was relieved of liability. The 
Court said: 
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"Appellant urges that the crane operator was Klug's 
servant at the time of the accident and therefore appellant 
was relieved of liability. In Ambrosius Industries v. Adams, 
Ky., 293 S.W. 2d 230, we re-examined our former opinions — 
which had considered the ‘loaned servant doctrine’ and con-. 
cluded that the factors stated in Section 220(2) of the Re- 
statement of the Law of Agency may be considered in de- 
termining its application. 


'In considering the testimony bearing on these factors © 
we observe that appellant is engaged in the business of rent- 
ing mobile cranes and furnishing persons to operate them. | 
The crane appellant supplied to Klug was valued at approxi-. 
mately $40,000 and its proper operation required skill and . 
experience which none of Klug's employees possessed. . 
The crane operator's wages were paid solely by the appel- | 
lant. Notwithstanding these facts appellant argues that be- » 
cause Klug was in charge of the construction work on the 
site, Klug had the right of control over the details of the 
work. Much stress is laid upon the fact that the crane opera- 
tor had followed certain verbal instructions and hand sig- _ 
nals given to him by Klug's foreman with respect to the 
movement of the crane. The obedience to these so-called 
instructions showed cooperation rather than subordination 
since the crane operator stated in effect that he would obey | 
only such of these instructions as he thought could be exe- — 
cuted without harm to appellant's crane. Moreover, it is 
significant that, even though Klug could request appellant 
to remove the crane operator from the job site, only appel-' 
lant had the authority to discharge him from his position | 
as a crane operator. The fact that Klug could not discharge 
the crane operator is one of the reasons why the rule sta- — 
ted in Turner Construction Co. v. Garrett, Ky., 310 S.W. 2d 
786, is not controlling in the instant case. We believe that © 
the evidence relating to the loaned servant question estab- . 
lished that the crane operator was a servant of the appel- | 
lant at the time of the accident as a matter of law." 


In the case of Pennsylvania Smelting and Refining Company v. Duf- 
fin, 363 Pa. 564, 70 A. 2d 270 (1950), it appears that the defendant had 
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leased a crane together with an operator to lessee and the plaintiff suf- 
fered damages due to the negligence of the crane operator. The Court said: 


"Where one is engaged in the business of renting out trucks, 
automobiles, cranes, or any other machine, and furnishes 

a driver or operator as part of the hiring, there is a factu- 
al presumption that the operator remains in the employ of 
his original master, since he is engaged in the very occupa- 
tion for which he was originally so employed.* * * That 
initial presumption is here strengthened by all the circum- 
stances attending the hiring and the operation of the crane. 
Defendant was in the regular business of renting cranes 
together with their operators, and he had the power not on- 
ly in each instance to send an operator of his own choice 
but at any time at his pleasure to take him off the job and 
substitute another — something which, of course, plaintiff 
had no right to do. The possession of such power is sig- 
nificant in the consideration of the right of control.* * * 
Plaintiff was not in the business of operating cranes, which 
is an activity requiring technical skill on the part of the 
operator — a fact that is likewise important in determining 
the question here involved, for it is inconceivable that the 
parties could have intended that plaintiff was to direct a 
specialist in a field in which it would have been wholly in- 
competent.* * * It is wholly immaterial that defendant gave 
no instructions to his operator since the controlling ques- 
tion is merely as to his right to give instructions; it is ob- 
vious that no instructions are called for every time a crane 
is rented as to the manner in which it is to be operated. 
Nor did the fact that plaintiff's representative pointed out 

to the operator the work to be done and the place where it 
was to be performed militate in the slightest against the 
continuance of the relationship of employe and employer 
between the operator and the defendant. It would be absurd 
to suppose that a person hiring a truck, a car, or a machine 
of any kind, with its operator, would become the employer 
of the operator merely because of telling him what he wan- 
ted done — for example, that a passenger engaging a taxi- 
cab would become the employer of the driver if he told him 
where he wished to be driven. The contrary has been held 
in an overwhelming multitude of cases." 
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The above principle of law has been a well established and an accep- 
ted rule of law for many years. Thus in an early case, Lion Oil Refining 
Co. v. Lawrence, 1930, 37 F. 2d 256, the court in reviewing the eRe 
law said: 


"A person who hires a public hack, and gives the dri- 
ver directions as to the place to which he wishes to be con- 
veyed, but exercises no other control over the conduct of 
the driver, is not responsible for his acts or negligence. 


"In cases such as this there must necessarily be co- 
operation between hirer and hired. Pointing out the direc- 
tion to be taken is not the giving of orders, but rather of 
information. Obedience to such direction was not sufficient 
to show, nor even indicate, a change of masters from the 
Black Ice & Delivery Company to the Lion Company. Stand= 
ard Oil Company v. Anderson, supra. 


“The language of Judge (now Justice) Holmes in Dris- | 
coll v. Towle, 181 Mass. 416, 63 N.E. 922, is pertinent: 


'The mere fact that a servant is sent to do work 
pointed out to him by a person who has made a bargain with 
his master does not make him that person's servant. More 
than that is necessary to take him out of the relation estab- 
lished by the only contract which he has made and to make > 
him a voluntary subject of a new sovereign, — as the mas— 
ter sometimes was called in the old books.* * * 


‘In cases like the present, there is a general consen-. 
sus of authority that, although a driver may be ordered by ~ 
those who have dealt with his master to go to this place or : 
that, to take this or that burden, to hurry or to take his 
time, nevertheless in respect to the manner of his driving - 
and the control of his horse he remains subject to no orders 
but those of the man who pays him. Therefore he can make 
no one else liable if he negligently runs a person down in the 
street.' 


"The test is not necessarily the right to hire and discharge, 
but whether the servant is engaged in the work of the new mas- 
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ter beyond and apart from the incidental purpose of haul- 
ing, or carriage. The mere act of performing the work of 
hauling for which alone in this case the truck with the dri- 
ver was hired, must not be confused with the general opera- 
tions of appellant in the oil fields. To hold otherwise would 
be to make an independent contractor and his servants em- 
ployees of the third party in practically all cases. A cab- 
man who is hired to carry a passenger does, in a restricted 
sense, work of and for the hirer, but not in the sense neces- 
sary to transfer one in the general service of another to 

the service of a third person with all its attendant legal con- 
sequences. To accomplish this, as the Supreme Court says 
in Standard Oil Company v. Anderson, supra, ' requires 
more than the mere fact that the servant is sent to do work 
pointed out by such third party who has made a bargain with 
the master for his services.' In the case at bar the truck 
of the Black Ice and Delivery Company was hired for the 
special purpose of conveying the employees of appellant to 
their place of work in the oil fields. According to the record 
the representatives of appellant did no more than to give to 
the driver information as to the route to be taken. With 


respect to the manner of his driving and the control of his 
truck he did not represent appellant. In this case he dif- 
fers in no legal sense from a driver of any public convey- 
ance in which persons are carried for hire." 
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CONCLUSION 


It is undisputed that at the time of the present injury the crane 
operator was performing the very services which he had been sent to 
perform by the defendant, his general employer. It is also undisputed 
that the defendant was in the business of renting cranes and that the 
operator of the crane was included in the hiring, and that the present 
accident occurred in the scope of the employment of the operator by the 
defendant. It is clear from the above cases that under these circum- 
stances the crane owner is answerable in an action for injuries sus- 
tained by plaintiff. It was error for the trial court to refuse to so rule 
and to direct a verdict on this issue in behalf of the defendant. 


It is respectfully submitted that the verdict of the trial court 
should be reversed with directions to the trial court to grant a new 
trial. 


Respectfully submitted, 


PHILIP J. LESSER 
L IRWIN BOLOTIN 
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and including Jan. 25, 1961, McLaughlin, J. 
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Objections of deft to interrogatories 
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rogatories 

Motion of pltfs to extend time to file certificate of readi- 
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Interrogatories of pltfs to defts 

Withdrawal of objections to interrogatories filed by deft 

on Dec. 14, 1960 

Order extending time for filing certificate of readiness to 
and including 3-25-61, Matthews, J. 

Answers of deft to interrogatories 

Motion of plts to extend time to file certificate of readiness 
Request by pltffs for admission of facts 

Interrogatories of deft to pltff 

Order extending time to file certificate of readiness to and 
including 6/24/61, Youngdahl, J. 

Answers of deft to request for admissions 

Notice by deft to take deposition of Ruth Barnes 

Motion of pltffs to extend time to file certificate of readi- 
ness 

Order extending time for filing of the certificate of readiness 
to and including September 25, 1961, Pine, C.J. 

Motion of deft to dismiss for failure to make discovery 
Opposition of pltffs to interrogatories 

Answers of pltffs to interrogatories 

Motion of pltff for judgment on the pleadings or prelimin- 
ary hearing 


(iii) 


Docket Entries, continued 


Sept. 13 Memorandum of P&A's of deft in opposition to pltff motion 
for judgment on the pleadings 

Sept. 14 Motion of pltffs to extend time to file certificate of readi- 
ness 

Oct. 16 Motion of pltffs for summary judgment; statement of ma- 
terial facts 

Oct. 18 Opposition of deft to pltffs statement of material facts 

Oct. 31 Motion of pltfs to certify case ready 

Nov. 2 Order denying pltff's motion for partial summary judgment, 
Holtzoff, J. 

Nov. 7 Points and authorities of deft in opposition to motion to 
certify to ready calendar 

Nov. 22 Withdrawal of motion of pltff to certify 

Nov. 22 Certificate of Readiness 
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Mar 20 Pretrial Proceedings 

Apr 4 List of witnesses by pltf 

Apr 15 List of witnesses by deft 

Apr 30 Consent order amending pretrial order at line 17 of page 
two (2) by substituting "getting off the scaffold ae for 
"making solid"., McGuire, C.J. 
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Dec. List of witnesses by plaintiff 

Dec. Appearance of Sidney A. Cohen as co- -counsel for pit 

Dec. Jury and two alternate jurors sworn, trial commenced 
Curran, J. 


Dec. Verdict and judgment for defendant vs. plaintiffs 
Curran, J 


Jan. 2 Notice of appeal by plaintiffs 


JOINT APPENDIX 


[Filed Sept. 29, 1959] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WALTER CIEJEK 
and 
ANNIEBELLE CIEJEK 
3252 Queenstown Drive 
Mt. Ranier, Maryland 
Plaintiffs . 
v. CIVIL ACTION NO. 2706-59 


CRANE SERVICE COMPANY, INC. 
a body corporate 

1045 30th Street, N. W. 
Washington, D.C. 


Defendant 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT 
(Personal Injuries Caused By Negligent 
Operation of Crane) 


1. Plaintiffs are husband and wife and are residents of the ‘state of 
Maryland. Defendant is a corporation maintaining an office and place of 
business in the District of Columbia. The accident complained of occurred 
in the District of Columbia. The amount in controversy exceeds, exclusive 
of interest and costs, the sum of $3,000.00. 

2. On September 17, 1958, and for some time prior deretoe the 
plaintiff Walter Ciejek was employed as a construction carpenter by Heman 
Ward, Inc. on a construction project in the City of Washington, District of 
Columbia. 

3. The defendant Crane Service Co., Inc. was employed as a sub- 
contractor on said construction project and in the conduct of its work the 
defendant used and operated a crane. 
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4. On September 17, 1958 while the plaintiff was working on a scat- 
fold performing his duties, a crane owned by the defendant and operated by 
the defendant's agent, servant or employee in the course of his employment, 
negligently, carelessly and recklessly dropped a load of lumber on the scaf- 
fold on which plaintiff was working with such great force as to cause it to 
break and collapse and causing plaintiff to be thrown to the ground below 
and to sustain injuries as hereinafter alleged. The accident and plaintiff's 
injuries were due to the negligence of the operator of the crane in that he 
failed to have the crane and its load under proper controi; in that he oper- 
ated the crane in too close proximity to the scaffold on which the plaintiff 
was working; in that he failed to warn the plaintiff of the potential danger; 


in that he was reckless in his maneuvering of the load without proper re- 


gard for the safety of others working in close proximity thereto, and in 
that the operator, at that time, was under the influence of alcchol which 
clouded his judgment and caused him to be reckless. The crane operator 
at all times herein mentioned, was an agent, servant or employee of the 
defendant and was acting within the scope of his employment. 

5. As a result of the negligence of the defendant and its agents, 
servant cr employee, the plaintiff, Walter Ciejek, has been caused to suf- 
ter serious, painful and permanent injuries in and about his back, legs, 
feet. knees, body and limbs, necessitating surgery. medical and hospital 
care. As a result of said injury he sustained 2 fracture cf the right foot 
and ankie with resulting traumatic arthritis tc the right foct, and he has 
suffered and will in the future continue to suffer great physical pain and 
mental anguish, and he has required and in the future will require opera- 
tive surgery in an effort to be cured ct his iniuries, and he was required 
and will in the future be required to incur expenses for medical, surgical 
and hospital care and treatment, and he has lost time and continues to 
Icse time from his regular employment with resultant loss of earnings 
and he has been permanently injured and his power to labor and to earn 
money has been permanently impaired. 

7. The plaintiff, Anniebelle Ciejek, has lost the services. support, 
society and consortium of her husband, Walter Ciejek, as a result of the 
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aforesaid injuries sustained by him, and his ability to support her has 


been permanently impaired. 

WHEREFORE, the plaintiff, Walter Ciejek, demands against the de- 
fendant judgment in the amount of $75,000.00 plus interest and costs; and 
the plaintiff, Anniebelle Ciejek, demands judgment against the defendant 
in the amount of $10,000.00 plus interest and costs. 


LESSER & KATES 

/s/ Philip J. Lesser 
/s/ 1. Irwin Bolotin 
Attorneys for Plaintiffs 


* * x 


DEMAND FOR JURY TRIAL 
Plaintiffs demand a trial by jury. 


/s/ Philip J. Lesser 
Attorney for Plaintiffs 


[Filed Oct. 21, 1959] 


ANSWER 
First Defense 
The complaint fails to state a claim upon which relief can be granted 
against the defendant, Crane Service Company, Inc. 
Second Defense 
1. The defendant Crane Service Company, Inc. has no knowledge 
that on September 17, 1958 in the District of Columbia, the plaintiff 
Walter Ciejek sustained any accident as the result of the operation of a 
crane, nor has defendant knowledge nor information sufficient to form a 
belief as to the allegations of injuries and damages allegedly sustained. 
Defendant denies that there was any negligence attributable to it which 
caused any such accident. | 
2. Defendant Crane Service Company, Inc. admits that on seston 
ber 17, 1958, one of its cranes and an operator thereof had been loaned 
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to Heman Ward, Inc., the general contractor of a bridge construction pro- 
ject, and that the plaintiff Walter Ciejek was an employee of the said gen- 
eral contractor. The general contractor was in full control of the crane 

and its operation at the time of the alleged accident. The remaining alle- 


gations of the complaint are denied. 
Third Defense 
The plaintiff Walter Ciejek's accident was caused or contributed to 


by his own negligence and lack of due care for his own safety. 
Fourth Defense 
The plaintiff Walter Ciejek's accident was caused or contributed to 
by negligence and lack of due care upon the part of a fellow servant of the 
plaintiff Walter Ciejek. 
Fifth Defense 
The plaintiff Walter Ciejek assumed the risk of the accident com- 
plained of. 


HOGAN & HARTSON 
By Frank F. Roberson 


Attorneys for Defendant 
* * x 


[Certificate of Service] 


[Filed Mar. 20, 1963] 
PRETRIAL PROCEEDINGS. Mar. 19, 1963 

Tort for personal injuries, loss of consortium. 

THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: On Sept. 17, 1958, P, Walter Ciejek, 
was employed as a carpenter by Heman Ward, Inc. on a construction proj- 
ect in the D of C. On said date, a crane of D had been rented to Ward, 
which was general contractor of the building construction project. One 
Hugh H. Gore was the operator of the crane and at the time of the occur- 
ence hereinafter described was on the payroll of D and that the rental 
agreement between Crane and Ward included the use of the crane, the 


services of its operator Gore, and of an oiler named Mayhew. 
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PLAINTIFFS CLAIM that on said date, while male P was working on 
a scaffold, D's operator-employee Gore, lowered a load of lumber so as 
to cause it to drop forcefully upon the scaffold on which P was working, 
causing the collapse of the scaffold and P to be thrown to the ground. 

P's claims as to the liability of D, P's injuries and special damages, 
and the claim of female P are set out in the statement attached hereto, 
made a part hereof, and incorporated herein by reference, marked "A", 


DEFENDANT asserts that the general contractor was in full control 
of the crane and its operation at the time of the claimed accident and it 
asserts it has insufficient knowledge to form a belief that Ciejek was in- 
volved in an accident as a result of operation of the crane. 

D asserts that Gore as a "lone [loaned] servant" and therefore 
this D was not responsible for his actions or omissions at the time of 
the accident; denies any negligence; asserts that P's claimed accident 
was caused or contributed to by male P’s own negligence and lack of due 
care or assumption of risk in that he failed to pay heed to his surround- 
ings, and what was going on; failing to pay heed to directions and sugges- 
tions, that is, with regard to [getting off the scaffold at] the place at which 
the crane would lower its load, which were suggestions and directions 
given by his fellow employees and supervisors; and by participating in 
the work in question. | 

D asserts P's claim is barred by the applicable Work. Compen. 
statute because P was injured by the acts or omissions of a fellow serv- 


ant or fellow employee, and D is not a 3rd party employer within the pur- 


view of the Workmen's Compensation Act. 
STIPULATIONS 
The following may be admitted in evidence without formal proof, 
subject to all legal objections: HEW Mortality Table; hospital records; 
hospital and physicians bills, if initialled by counsel for both parties; 
x-ray plates. 
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The parties agree to file with the Clerk of the Court and to mutually 
exchange, on or before April 15, 1963, a list of the names and addresses 
of all witnesses known to them, including medical and expert witnesses, 


who have knowledge of any aspect of this case, indicating those who may 


be used at the trial. Impeachment witnesses are not to be included. 

The parties agree to the mutual exchange of all medical reports of 
examining or treating physicians, now in hand, on or before April 15, 
1963, and a similar exchange of all other such reports within 48 hours 
of the alert of this case for trial. 

Counsel for P agrees to make the P available for the purpose of a 
physical examination by physicians of D's choice before, but not to inter- 
fere with, trial. 

Counsel for P agrees to furnish to counsel for D a written authoriza- 
tion, which will be supplied by D within 5 days, and returned to D on or 
before April 15, 1963, which will enable D to obtain copies of the Federal 
income tax returns for the years 1957 to date. 

Counsel for P desires to take the deposition of Dr. Ernest B. 
Carpenter of Richmond, Va. This may be done provided no delay in the 


trial results therefrom. 


Counsel for P requests that counsel for D stipulate as follows: 

That the said rental of the crane and its operator and oiler by D to Heman 
Ward, Inc., was in the course of the business of the D for profit. 

That the rental charge by D to Heman Ward, Inc. was $146 per eight 
hour day and that such rental payment included the use of the crane and 
the services of its operator and oiler. 

That D paid salaries to the said operator and oiler for their work 
on Sept. 17, 1958 on the construction project at which this accident oc- 
curred, and D also paid Social Security taxes, unemployment taxes, Wel- 
fare Fund and Pension Fund payments based upon the services of the 
said operator and oiler on said date. 
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The said operator of D's crane was one Hugh H. Gore, and the said 
oiler of D's crane was one Stanislaus Mayhew, both of whom were directed 
by D to work on the project at which this accident occurred. 

D refuses. 

The Examiner has requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. 

Pretrial Examiner 
TRIAL COUNSEL: 
Philip I. Lesser, Esq. for P 
John P. Arness, Esq. for D 


EXCERPT FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Thursday, December 5, 1963 


* * * * * 
THE COURT: Let me ask you a question in order that I may be 
clear. : 


I understand that you contend that on September 17 of 1958 that the 
plaintiff in this case was employed as a carpenter? 
MR.:BOLOTIN: Right. 

THE COURT: He was employed by Heman Ward, Incorporated? 
MR, BOLOTIN: Right. 

THE COURT: The Heman Ward, Incorporated was the general con- 


tractor on a construction project in the District of Columbia? 

MR. BOLOTIN: That's right. 

THE COURT: On that same day this crane that you spot about 
was owned by the Crane Service Company ? 

MR. BOLOTIN: Correct. 
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THE COURT: And the crane operator was Mr. Gore, and the oiler 
was Mr. Mayhew? 

MR, BOLOTIN: Correct. 

THE COURT: And the crane and the operator and the oiler had 
been rented to Heman Ward, Incorporated ? 

MR. BOLOTIN: As 2 unit, yes, that's right, for a fixed price. 

THE COURT: Right. 

And that while this plaintiff was on the scaffold that you speak 
about, you contend that the crane operator, who was Mr. Gore, negligently 
lowered this load of lumber? 

MR. BOLOTIN: That's right, Your Honor. 

THE COURT: It dropped forcibly, it hit the scaffold, it broke the 
scaffold, and the scaffold callapsed,and the plaintiff was thrown to the 
ground and injured. 

MR. BOLOTIN: Correct, Your Honor. 

THE COURT: Now, when the crane and the operator and the oiler, 
which crane and the operator and the oiler were rented by Crane Service 
to Heman Ward, when they arrived at the project site, under whose di- 
rection and control was Gore? 

MR. BOLOTIN: Gore was under the general direction and control 
of his employer, the Crane Service Company, but -- 

THE COURT: No. On the project, who told Gore what to do and 
where to go, and how to do it? 

MR. BOLOTIN: The Heman Ward Company told him what mission 
-- what particular mission was to be performed. 

THE COURT: So at the time this accident happened the crane, 


Gore, and the oiler were under the direction and control of the general 


contractor ? 
MR. BOLOTIN: That's right, insofar as the particular mission 
was involved. 
THE COURT: Thank you very much. 


* * * 
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27 Washington, D.C. 
r . Friday, December 6, 1963 | 
29 WALTER CIEJEK 
took the stand in his own behalf, and having been duly sworn was examined 
and testified as follows: 
DIRECT RXAMINATION 
BY MR. BOLOTIN: 


* * * * 


Q. ***What is your full name? A. Walter Ciejek. 
* * * * * 
30 Q. Mr. Ciejek, who were you working for on that date, on Septem- 
ber 17, 1958? A. For Heman Ward, Incorporated. 
Q. What kind of work does this corporation do? A. This 1 was form 
work on a bridge job on Sixteenth Street. 
Q. I mean, Heman Ward is a general contractor? A. General 
contractor, that's right. 
* * * * * 
31 Q. And on that date you were working where, did you say 2 A, On 
Sixteenth Street, Northwest, on Military Road. 
Q. At Sixteenth Street? A. At Sixteenth Street. 
Q. Building a bridge across there? A. Roads and bridge. 
Q. Roads and bridge. 
Heman Ward was building roads and bridges, or just a bridge? 
A. He was building a bridge. 
Q. On that date? A. At that time, yes. 
* * * * * 
Q. What type of work, specifically, what work were you doing 
on September 17th, on the morning of September 17, 1958? A. I was 
plumbing walls. I was on the scaffold plumbing walls. | 
* * a * * 
32 Q. What type of material were you using on the wall itself? Was 
it lumber, stone, concrete? A. This was wood. Wood, plywood, two 
by four's, and so forth, on the form work. | 
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Q. In other words, you were making a form. A. We were putting 
up the form. The forms were already made, but then at times the crane 
used to bring them over and set them. 

Q. Isitaccurate to say you put up the forms first, which are made 
out of wood, and then pour concrete between these wooden forms? 

A. That's right. 
* * * * * 

39 Q. Now, proceed to tell us what happened that was unusual this 
particular morning as you were plumbing up the wall that you mentioned 
a few minutes ago. 

* * * ES * 

A. I was standing near -- about three foot from the end of the 
scaffold, and I heard Hazel yell to me, and when he yelled I didn't hear 

him at first, because there was a lot of noise, and I bent over and 
I said, "What did you say?" He said, "Watch out.'’ No more than he 
said, Watch out,” the whole load fell right on the ledger board on the 
end of the scaffold, and before I knew it I was on the bottom. I tried to 


catch myself on the forms, and I got all skinned up, bruised up, and I 


fell right on my seat, right on my backbone. 
* * * * * 

Q. Coming back to this particular incident itself, you said a Mr. 
Hazel yelled up to you. Who is Mr. Hazel? A. He was the foreman on 
the job. 

* * * 1 *« 

Q. Whose foreman was he? A. He was Heman Ward's foreman. 

Q. That is the foreman of the company you were working for; is 
that correct? A. That's right. 

* * * * * 
44 Q. That is what I was going to ask you. What do you mean by a 
load? Explain that. A. The load was lumber. It was stacked up, I 
don't know exactly, but there was about two foot wide by three feet, and 


it was tied up with a cable, same cable connected to the crane, and it 
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stayed steadily about three feet above the scaffold in midair. 
* * * * * 
46 Q. Had you known that the load was being lowered down to that 
position? A. No, I didn't. Nobody told me. 
* * * * * 

Q. And where did this load come from, if you know? A. It came 
from the other side of the form work. It must have been hoist ou the 
top. It couldn't have been done any other way. 

Q. Over the wall and lowered to your side of the wall? A. That's 
right. 

* * * * * 

Q. What happened to the scaffold? A. The scaffold went on down; 

everything went right on down. 
* * * * * 

Q. Had you ever seen a load lowered in this manner before? 

A. Never in my life. In the past twenty years I have never seen it like 
that. Because, you see, when a crane operator operates a crane, the way 
I have always worked around them, or anybody else, that load, when the 
crane operator don't see that load he has, that is about as fast as they 
go (indicating). They inch them down, inch them real slowly, and when 
it is at the bottom he is given a different signal and he gets that load and 
drops it easily. You could put it on an egg almost and it wouldn't break 
it. 

* * 

CROSS-EXAMINATION 

BY MR, ROBERSON: 


* * * * * 


53 Q@. And the lumber that was brought over by this crane was what 


we call walers, wasn't it? A. Correct. 

Q. That is w-a-l-e-r-s? A. Yes. 

Q. What is that? What is a waler? A. Waler is the last thing 
that goes on the form. Then we have all ties that goes right through that 
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form, right on through where the concrete is being poured, goes from 


one side to the other, and then the waler has got a sort of a washer on 
the end of it and a pin goes on it where it holds that form both sides to- 
gether. 
* * * * * 
54 Q. You do know ‘that you couldn't see the crane and its operator 
from where you were working, could you? A. Couldrit, no. 

Q. And he couldn't see you or the scaffolding you were standing on 
from where he was working, could he? A. No. 

Q. And he had to rely on someone to signal him when and where 
and how to move this load, didn't he? A. That's right. 

Q. And whose job was it to give him that signal? A. Supposed to 
have an oil man along with him, and supposed to be, also, a signal man. 

55 Q. Now, you know that Mr. Hazel was the man that gave the sig- 
nals to this crane operator on this job, don't you? A. I don't know. It 
was different ones that gave signals at different times. 

* * * * * 

56 THE COURT: Is it the foreman's job to give the directions on how 
the crane operator shall operate the crane? 

THE WITNESS: No, sir. The crane people -- 

THE COURT: Not the crane people -- I am talking about the oper- 
ator of the crane. Who told the crane operator what to do in reference to 
lowering these walers ? 

THE WITNESS: Hazel was at that time. 

* * * * * 

59 THE COURT: Are you testifying it was the oiler’s duty to direct 
the crane operator what to do? 

THE WITNESS: In a lot of cases they do. 

THE COURT: No, I am talking about this case in particular. Who 
told the crane operator where to put the crane? 

THE WITNESS: Hazel was doing it. 

THE COURT: All right. 

Who told the crane operator to lower the walers? 


THE WITNESS: Hazel. 
THE COURT: And who told the crane operator how to lower the 
walers? 
THE WITNESS: Hazel, I think. 
* * * 
BY MR. BOLOTIN: [Redirect] 
Q. You explained to Mr. Roberson the purpose of the walers. Now, 
who were to use those walers? A. We were. 
Q. What do you mean by "we"? A. We, the carpenters. The car- 
penters are to use them. 
Q. You were intended to use this particular load of Spies is that 
correct? A. That's correct. 
* * * 
74 JOHN BOLLINGER 
was called as a witness by counsel for the Plaintiff, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BOLOTIN: 
Q. Your full name is John Bollinger? A. John Henry Bollinger. 
* * * * * 
Q. What type of work did you do around September 17, 1958? 
A. Carpenter. | 
75 Q. Mr. , Bollinger, calling your " attention to September "17, 1988, 
who were you working for? A. Heman Ward. 


* * * * * 


Q. Was Walter Ciejek working at that job that particular day ? 
A. Yes, sir. | 


* * * * * 


79 Q. Now, what, if any, decision did you and Mr. Hazel make with 
reference to the placing of the load? A. Well, we was discussing whether 
it was safe -- in other words, we planned to put one end of the lumber on 
the piling which we knew would hold. The other end was extending over 
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onto one of the braces which also acted at the time temporarily as part 
of the scaffold, and there was some question in both of us mind as to 
whether it would hold. And at first we were going to clean out, put it 
below, but because of the fact we had to have -- would have to have done 
the lifting of the material back to have done it, extra handling, we de- 
cided to put it where he was working. 

Q. Where was this? A. This was right behind Mr. Ciejek, on the 
piling and on the brace for the scaffolding. 


80 Q. This was the same scaffold he was standing on? A. It was part 


of it, yes. 
* * * * sd 

Q. Asa result of your conversation with Mr. Hazel, what did you 
do? A. After our discussion I figured that the load was coming down. 
In other words, lower it down to see if this two by six would hold, and I 
was standing around there a little bit, and I give a signal for him to leave 
it down. 

Q. To leave it down in what type of manner? A. Well -- 

Q. What would the signal indicate? A. In other words, slow mo- 
tion, would be to come down. 

* * * * * 

THE COURT: You were signaling the operator of the crane? 

THE WITNESS: I was giving the signal. When the load come over 
the wall it had somebody signaling. 

THE COURT: You were signaling the operator of the crane? 

THE WITNESS: No. 

THE COURT: Who were you giving signals to? 

THE WITNESS: Whoever was on the wall taking the signals ? 

THE COURT: Who was that? 

THE WITNESS: I do not know. 

THE COURT: Someone was on the wall signaling the operator 
what to do after he received your signal; is that it? 

THE WITNESS: Yes. 
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THE COURT: But you don't know who it was? 
THE WITNESS: No. 
THE COURT: Was it an employee of Ward's? 
THE WITNESS: Pardon? 
THE COURT: Was it an employee of Heman Ward? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 
* * * * 
CROSS-EXAMINATION 
BY MR. ROBERSON: 


* * * * * 


Q. Iam not asking you that, I am asking you if, having heard this 


testimony that you gave under oath just a year after the accident, has it 
refreshed you that Mr. Hazel was the individual that signaled this crane 
operator to bring the load over and stop it three feet above the scaffold? 
A. Yes. 

* * * * * 

Q. Wasn't Mr. Hazel up at some height then at the time he was 
directing the operation of the crane? A. I think I stated previously that 
there was carpenters working on top of the wall. One of the carpenters 
up there picked up the load, brought it over the wall. Mr. Hazel took it 
from there. He did his directing through that carpenter. Who he was, I 
do not know. That is why I say a carpenter brought it over the wall. 

THE COURT: Was this carpenter an employee of Heman Ward? 


THE WITNESS: Right. 
* * * * * 


December 9, 1963 
Washington, D.C. 


The above-entitled matter came on for further hearing before 
THE HONORABLE EDWARD M. CURRAN, a United States District 
Judge, at 10:00 A.M. 
* * * * 
134 DOUGLAS SHERWOOD HUTCHISON 
having been called as a witness by the plaintiff, and having been duly 
sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. BOLOTIN: 
Q. Would you state your full name, please? A. Douglas Sher- 
wood Hutchison. 
You are an officer of the Crane Service Company? A. Yes, 


. What is your position? A. Vice President. 
Vice President? A. Yes, sir. 
And the full name of that company is what? A. Crane Service 
Company, Incorporated. 
Q. How long have you been connected with the Crane Service 
Company, Inc.? A. Since 1942. 
Q. 1942? A. Yes, sir. 
Q. And what is the business of the Crane Service Company? A. 
135 We are in the business of renting cranes. 
Q@. And the rental of a crane includes the operator? A. Yes, 
sir, operator. 
Q. And an oilman? A. Yes, sir. 
Q. Is this true in every instance? A. Yes, sir. 
Q. And this, as far as you're concerned, constitutes an entire 
unit, equipment, operator, and the oil man; is that right? A. It is. 
Q. It is a single unit? A. Yes, sir. 


Q. And this rental of the crane that you make is, of course, your 


profit? A. I don't understand your question. 
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Q. The rental, this type rental, you say this is the business of 


the defendant, this is for profit? A. Yes, sir; absolutely, yes, sir. 

Q. Now, coming specifically to September 18th, 1958, as I under- 
stand it, you had an oral agreement with Heman S. Ward Company for 
a crane and operator and an oiler; is that right? A. Yes, sir. 

MR. ROBERSON: Excuse me, actually it was the 17th; it is not 
the 18th. 

136 MR. BOLOTIN: The 17th. I meant the 17th. I am sorry. 
BY MR. BOLOTIN: 

Q. My question is September the 17th and the answer is yes? 
A. Yes, sir. 

Q. And what was the daily rate that you charged to Heman Ward? 
A. A hundred and forty-six dollars, sir. 

THE COURT: A day? 

THE WITNESS: A day. 

BY MR. BOLOTIN: 

Q. This $146 per day? A. Yes, sir. 

Q. This includes the use of the crane, the operator, the oiler, 
and the use of any fuel and oil that was necessary; is that right? A. Yes, 
sir. 

Q. Crane Service supplies the fuel, oil, and the maintenance? 

A. Yes, sir. 

Q. The maintenance required while the crane was at the job site; 
is that right? A. No, we won't break down any, sir. 

Q. The Crane Service provided any maintenance that would be re- 

137 quired on the job site? A. If the crane had broken down, certainly 
we would fix it, absolutely. 

Q. You would take it back to your shop to fix it if necessary? A. 
Yes, sir, if the crane had broken down and it was something other than 
minor that could be fixed on the job, we would then take it back to the 
shop and fix it. Yes, sir. 3 

Q. But maintenance inthe sense that they provided the oil, grease, 
and the fuel and other items of that type necessary while the job was 
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going on, that was supplied by Crane Service? A. Yes, sir, that is the 


oiler's job, yes, sir. 

Q. Now the purpose of your rental, of course, is to permit, or 
to permit the person renting the crane and the operator, and the oiler, 
is to move material in and about the job? A. Yes, sir. 

Q. So that when your firm sends a crane and operator, and an 
oiler, you select the operator and oiler for the cranes; is that right? 
A. Well, the operator and oiler are assigned to the crane. They stay 
on that crane and that is their responsibility -- that crane. That is, 
when we send the crane to the particular job, yes, sir. 

Q. As amatter of fact, you are the very person who assigned 

138 this particular crane with the operator and oiler on this particular 
job site? A. Yes, sir. 

Q. And then when the job is completed you reassigned the crane, 
operator, and oiler to another job site; is that correct? A. Yes, sir. 
The same crew stays on the same job at all times. 

Q. So when this particular job is finished, when the mission has 
been accomplished, so to speak, you then reassign the same crew and 
crane to some other contractor? A. Yes, sir. 

Q. Is it usually that these job assignments are of a short duration? 
A. Asarule, yes, sir. 

Q. Asarule,! it can be a day, two days or up to a week. Is that 
the rule? A. A week is the average. 

Q. Is a week a good average? A. Yes, sir. Some jobs are 
shorter and some longer, but most of the time, and as a rule, a week. 

Q. And many times a day or two? A. Yes, sir. 

Q. And sometimes more than a week? A. Yes, sir. 

139 Q. What was the name of the particular operator of this crane 
that we are talking about on September 17th, 1958? A. Hugh Gore. 

Q. Does he have a middle initial? A. Iam not sure, no, sir. 

Q. Who was the oiler? A. Stanley Mayhew. 

Q. Spelled M-a-y-h-e-w? A. Yes, sir, I think that is correct. 
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Q. Is that correct? A. I think so, yes, sir. 
Q. And when was Mr. Gore first hired by your firm? A I do 
not know the exact date, sir. He was there when I came there. He 


worked for the company before I came there. 
Q. He was there in 1942? A. Yes, sir. 
Q. In what capacity was he there in 1942? A. I believe he was 


an oiler when he first came there. 

Q. And then he worked his way up to an operator? A. Yes. 

Q. So that it takes some years of learning and training to become 
an operator; is that correct? A. Yes, sir. 

Q. Itis a skilled job? A. Absolutely. 

140 Q. That is what I thought. Now what is the value of this particular 
crane? A. Around $30,000. . 

MR. ROBERSON: Just a minute. I think this is immaterial. 

THE COURT: No, the objection is overruled. 

MR. BOLOTIN: May he answer, Your Honor? 

THE COURT: He has answered. He said $30,000. 

BY MR. BOLOTIN: 

Q. Can you tell us from your memory or from your sapend how 
long this particular job lasted? A. Ihave the work tickets here of the 
particular job. 

Q. Well, just give us the date it commenced and the date it finished. 
A. He started the 17th, sir, and I think it ran to the end of the month; 
17th, 18th, 19th, 22, 23, 24, 25, 26, 29, 30, and the Ist. , 

Q. The first of October? 4. The first of October, yes, sir. 

Q. This job ran a little more than the average? A. I would say 
so, yes, sir. 

* » * * * 
148 Q. So at all times the operator controls the speed of the lowering 
of the particular object? A. Yes, sir. : 

Q. Is the boiler man also trained in making repairs, and adjust- 
ments to the crane? A. The oiler? 
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Q. Mr. Gore, the operator in this case? A. Yes, sir. 

Q. He is trained in that? A. Yes, sir, this is part of the union 
training. 

Q. So that, in sending him to a particular job, in any job he is 

149 under directions to preserve and protect that equipment; is that 
correct? A. Yes, sir, he wouldn't do anything wilfully to it, no, sir. 

Q. He wouldn't do anything to hurt the mechanism of the crane; 
is that right? A. Yes, sir. 

Q. He is instructed to protect it fully, protect your rights? 

A. Yes, sir. 

Q. Now, you told us that Mr. Gore came to work sometime before 
1942? A. Yes, sir. 

Q. So that he was on the payroll of Crane Service Company, Inc., 
continuously from the time that you have known him, which is about 
1942? A. Yes, sir. I think he was off a little while during the war when 
the government took his machine that he was running over to the Pentagon. 

I think he lost a little time until we could acquire a new machine. 

Q. He was off of your payroll at that time? A. Yes, sir. 

Q. But he was put back on your payroll sometime before Septem - 
ber 17, 1958? A. Yes, I think he was off about a year or two. 

150 Q. And can you give me a rough estimate as to when he came 
back in your family? A. He came back about the same time that I got 
out of the service in 1945. 

Q. In 1945? A. Yes, sir. 

Q. So that, is it your testimony, Mr. Hutchison, he continued 


on your payroll from the time he came back in 1945 until the past 17th 


of September 1958? A. Yes, sir. He is still on our payroll. He is 
still working for us. 

Q. He is still working for you? A. Yes, sir. 

Q. And he continued on your payroll even though dispatched, or 
you sent him out on a particular job; is that right? A. Yes, sir. 

Q. Your firm withholds his taxes, withholds his social security, 
and your firm takes care of all paper work and details? A. Yes, sir. 
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Q. When you sent him on a job, or when you send him on a job, 
you don't transfer him to the payroll of the contractor? A. There have 
been a few occasions of that on a big government contract. This has 

151 been during the war. 
* * *x * * 

Q. What was he getting on September 17th, 1958? A. His wages. 

Q. Yes, sir. A. I think I have got them here somewhere; 
$177.20. : 

Q. The hourly rate? A. Pardon? 

Q. What was his hourly rate? Does $3.70 refresh your recollec- 
tion? A. Three dollars and seventy cents. : 

Q. That was his rate on September 17th, 1958? A. Yes, sir. 

Q. Who determines that pay rate? A. This is an agreement with 
the local union we work with. 

152 Q. That is Crane Service and the union? A. Yes, sir. 

Q. He has had nothing to do with setting that rate, is that correct? 
I am talking about September 17th, 1958? A. All contractors do. It is 
negotiated by local union through the C.C.C. and everybody has a voice 
in the wages on just about all of the trades. 

Q. But if anybody wants to change his rate, that would be up to 
Crane Service Company; is that correct? A. I think it would be up to 
the union, sir. I could give him more money, but I couldn't give him 
less. ‘ 


Q. If anybody wanted to pay him more, it would be up to Crane 


Service, if they so wished? A. Yes, sir. 
* * * * * 

Q. Mr. Hutchison, although you sent Mr. Gore and Mr. ‘Mayhew 
on this job, you retain, that is Crane Service Company retains, the 
right and authority to fire him; is that correct? A. Yes, sir. If he 
doesn't do his job properly, certainly we could fire him -- ablsolutely. 

Q. Even though he was working on a particular job oie ,Heman 

153 Ward job site? A. Yes, sir. 
Q. Crane Service has a right to fire him? A. If we had a com- 
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plaint from Heman Ward, contactor, we could get rid of him. 


Q. A complaint from Heman Ward? A. Yes, sir. We might 
have to negotiate it through the union, but we could get rid of him if he 
wasn't performing his job correctly. Yes, sir. 

Q. Is Mr. Gore still working for you as an operator? A. Yes, sir. 

Q. Does it ever occur that -- did any instance ever occur where 
you sent an operator on a particular job site and also gave him instruc- 
tions astothe particular mission he is to accomplish, like what materials 
to use and what he has to do to move materials? A. No, sir. I send 
a crane on a job and if the contractor requests the crane to pour con- 
crete, I would tell him, "You're going to go out and pour concrete" for 
a certain contractor. 

Q. You would give him general instructions? A. I would tell him 
where the job is and try to tell him who the superintendent is, who he 
is to report to. 

Q. But you do tell him he is to pour concrete? A. If the particu- 
lar contractor calls me for a crane and says he wants to pour concrete 

154 and I pass the word along that "You have got to pour concrete 
and take your concrete bucket with you.’ 

Q. Well, now, on this particular job, did you give Mr. Gore any 
type of particular instructions? A. No, I told him to see the superin- 
tendent on the job. I don't know if they poured any concrete or not in 
that job. I don’t remember that far back. 

Q. You merely told him to be sure he had the particular instru- 
ments with him to do this particular job; is that correct? A. I told him 
to go to the job and see Heman Ward's man and to do whatever he told 
him to do. That is his job, to make the contractor happy. 

Q. To make the contractor happy? A. Yes, sir. 

Q. This is Crane Service's customer? A. Yes, sir. Heman 


Ward was our customer and is still today our customer. 


* * * * 
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CROSS EXAMINATION 
BY MR. ROBERSON: 

Q. Mr. Hutchison, you say if you get a complaint from a con- 
tractor saying one of your operators wasn't doing his job properly that 
you would get rid of him by going through the union; is that ee A. 
Yes, sir. 

Q. Iask you specifically, during this job of Senteriberdl 17th, 1958 
through October ist, 1958, did you get any complaints from Heman Ward 
and Company that Mr. Gore was not performing his job properly? A. No. 

* * * * * 

Q. If your crane, or after your crane operator does a day's work, 
is there a form that he has the contractor on the job sign? A. Yes, 
sir, a daily work ticket. 


Q. Do you have a photograph copy of the daily work SERS for 
September 17, 1958? A. Yes, sir, Ido. 
156 Q. Does it bear the initials of someone from the Ward Company? 


A. Heman Ward. Mr. Ward. 

Q. And when is that filled out? A. In the evening when they 
finish work in the afternoon. 

Q. May I see the one covering September 17th, 1958? A. Oh, 
yes, sir. 

MR. ROBERSON: Mark this as Defendant's Exhibit 1 for identi- 
fication, please, sir. 

THE DEPUTY CLERK: Defendant's 1 for identification. 


(Document marked as Defendant's 
1 for identification.) 


MR. BOLOTIN: No objection, Your Honor. 

MR. ROBERSON: Your Honor, I offer this in evidence as Defend- 
ant's 1. 

THE COURT: All right, admitted. 

THE DEPUTY CLERK: Defendant's 1 in evidence. 


(Defendant's Exhibit 1 for idenitfi- 
cation admitted in evidence.) 
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BY MR. ROBERSON: 

Q. Mr. Hutchison, is there on Defendant's Exhibit 1, which is 
the work slip for that particular day, any indication that the crane had 
been in an accident or was involved in an accident that day? A. No, sir. 

157 * * * * * 

Q. Now once you send the crane and the operator to the job you 
say it is your practice to have the operator contact the superintendent? 
A. Yes, sir. 

Q. Do you recall who the superintendent was on this particular 
job in 1958? A. Mr. Hazell. 

Q. Robert Hazell? A. I think his first name is Robert. His 
name is Hazell. I am sure of his last name. 

Q. What is your crane operator supposed to do if he reports to 
the superintendent on a job such as this? A. What Mr. Hazell wants 
him to do. 

Q. You get your $146 regardless of whether he does anything or 


not? A. Unless it is inclement weather. If it is raining or something, 


then we can't expect the man to pay for the crane, and what he does if 
he gets rained out is he would pay for the crew. 

158 Q. Well, assuming there was nothing wrong with the weather to 
prevent the work, does it make any difference to the Crane Service 
Company whether the crane was busily engaged or moving material on 
that day or just stood there idle? A. No, sir, it wouldn't. 

Q. You didn't have any contract to construct any wall over on 
Joyce Road or Military Road, did you? A. No, sir, I am not in the 
contracting business. 

Q. You are in the equipment rental business? A. Yes, sir. 

Q. Once the man reported to the superintendent with his equip- 
ment, under whose control and who directs him with the performance 
of the work he was to do with the crane? A. Whoever Mr. Hazell told to. 


* * * * * 


THE COURT: Once that the crane and the crane operator reached 
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the project site, who had the power to control and direct the crane 
operator inthe performance of the operation of that crane? 
159 THE WITNESS: The superintendent on the job. 

THE COURT: Who is the superintendent? 

THE WITNESS: In this particular case it was Heman Ward's 
superintendent or whoever they are working for. 

THE COURT: Does the Crane Service Company have any: control 
over the crane operator once the crane was leased with the operator to 
Heman Ward and Company on this project? : 

THE WITNESS: No, sir. 

* * * * 
REDIRECT EXAMINATION 
BY MR. BOLOTIN: 

Q. You don't mean to convey the impression to the Judge that 
Heman Ward had control or direction in the manner of the mianipalation 

and operation of the crane; do you? A. Yes, sir. 

Q. That they can tell the man how to operate the crane? A. They 
tell him what to do. 

Q. That is not my question. My question is do they tell Gore how 
to operate and manipulate the crane? A. They would tell Gore where 
to set his machine and what to do with his machine, when to swing 
around and when to pick up and when to load and when to lower a load. 

Q. But that is only referring to the handling of the load itself; 

160 isn't that right? A. They wouldn't get up on the machine and 
tell him to put his hand on this particular lever. 


Q. But, as far as the actual manipulation and operation of the 


crane, that remains within Gore's purview, isn't that correct? A. Yes, 
sir. He is a qualified operator, licensed engineer in the District of 
Columbia. 

Q. That is exactly why you entrust him with the manipulation and 
operation of the crane itself as distinguished from where he is to pick 
a load or place a load? Do you follow my question? A. He is a very 
capable operator, yes, sir. 2 
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Q. Can you answer my question, then? A. Iam sure he is going 
to handle the crane properly, if that is what you mean. 

Q. Not whether he has been taught by you to handle it? A. Yes, 
sir, that is true. 

THE COURT: On this job site whose work was being performed, 


the Crane Service Company's work, or Heman Ward's work? 


THE WITNESS: Heman Ward's, sir. 
* * * 
161 BY MR. BOLOTIN: 

Q. On this ticket that Mr. Roberson showed you a few minutes 
ago, I notice that it has a notation here -- first of all, I notice that this 
is what is called a daily report and it is on a piece of stationery contain- 
ing the name of Crane Service Company, Inc., at the top. 

And my question is, is this a form which you supply to Heman Ward 
so they can report to you the work that was being done or number of 
hours of work? A. The number of hours, yes, sir. 

Q. This is a report to you by Heman Ward that this crane and Mr. 
Gore, and Mr. Mayhew worked eight hours. Is that correct? A. Yes, 
sir, it is a ticket I give Mr. Gore every morning to take with him and 
he gets it signed at the end of the day how many hours he worked. 

Q. And that is signed by someone at the Ward job? A. Yes, sir. 

Q. And it is returned to your office? A. Yes, sir. 

Q. And you can see he spent eight hours onthe job? A. Yes, so 
we would know how much to bill him for. 

Q. And eight hours is a normal working day; is that correct? 

A. Yes, sir. 
* * * * * 
163 Q. Now this D.C. sales tax is paid on what, sir? A. On the 
whole thing. 
164 Q. You pay, as Crane Service, pays aD.C. sales tax on the 
entire charge? A. On the total, yes. 
Q. Is this deemed the furnishing of a service? A. I don't quite 


understand you, sir. 
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Q. You say you pay a D.C. sales tax which, in this ees 
was $30.45. Is that correct? A. Yes, sir. 
Q. And this is based on the entire charge? A. On the total. 
Q. On the total charge you make to Heman Ward? A. Yes, sir. 
* * * * * i 

165 Q. So your eight hours a day then begins from the time that the 
equipment and Mr. Gore and Mr. Mayhew left your yard? A. ‘This was 
the moving charge. There was an additional moving charge and you 
asked how much the $26 was and this was moving it from the yard. That 

166 is an additional charge. | 

Q. In addition to the $146? A. Yes, sir. 
* * * * 

167 HUGH GORE 
having been called as a witness by the defendant, and having been duly 
sworn, took the stand, was examined, and testified as follows: 

DIRECT EXAMINATION | 
BY MR. ROBERSON: 
Q. Your name is Mr. Hugh Gore? A. Yes, sir. 
* * * * * 

168 Q. Now, Mr. Gore, were you the crane operator on a crane 
owned by the Crane Service Company on the job on which Heman Ward 
Company was the general contractor over at Military Road and Joyce 
Road, Northwest, in the District of Columbia, in September of 1958? 


A. I was. 
* * * * * 


169 Q. At the close of a working day, Mr. Gore, did you have work 


slips signed by an official of the contractor that you had been working 
there that day? A. Yes, sir. 

Q. And do you have one signed on each day that you worked for 
the Heman Ward Company? A. Yes, sir. 

Q. At any time when you had the job slips signed was any claim 
made to you that your crane had been improperly operated? A. No, sir. 
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Q. How did you learn that you were to work on the job over at 
170 Military Road and Joyce Road? Who told you about it? A. Beg 
your pardon? 

Q. How did you first learn that you were to take the crane and go 
over to Military Road to this job site? Do you remember? A. Well, 
it was Mr. Hutchison who told me to take the crane over there. 

* * * * * 

Q. What do you do once you get to a job site, to whom do you 
report? A. The superintendent. 

Q. Do you remember who the superintendent was on this particu- 
lar job? A. Mr. Hazell. 

Q. And in the operation of yow crane how do you know what to do, 
what is expected of you? A. Well, Mr. Hazell told me what he wanted 
me to do. 

Q. Were there some places where you were told to do things that 
were beyond your vision? A. Yes, sir. 

Q. When that happened were signals required by someone? A. 
Yes, sir. 

Q. And who gave you those signals? A. Mr. Hazell. 

171 * * * * * 
CROSS EXAMINATION 
BY MR. BOLOTIN: 
Q. Mr. Gore, you started working on this particular job on the 
morning of September the 17th, 1958; is that correct? A. Yes, sir. 
* * * * * 
173 Q. There came a time when you were told that you would have to 
take some material from the side of the wall where you were sitting to 
the other side; is that correct? A. That is correct. 


Q. About what time was this? A. Well, I don't like to say. It 
was different times during the day. 


Q. When was the first time? A. I really wouldn't like to say. 
It might have been eight or nine o'clock. I don't really know. 
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Q. And you were told you would have to hoist some material over 
to the other side of the wall; is that right? A. That is right. 
Q. Do you recall what the material was? A. It was lumber. 
* * * * * i 
174 Q. Who gave you signals? You told Mr. Roberson that you don't 
remember, you weren't told about somebody being hurt; is that correct? 
A. That is correct. 
Q. So you went about your job all day long? A. That is correct. 
Q. Without knowing at any time that day that someone had been 
hurt? A. That is correct. 
Q. And so you continued the entire day, the hoisting of materials 
over this wall to the other side of the wall? A. That is correct. 


* * * * x 


175 Q. Did Mr. Hazell give you signals on all of these lifts? A. Yes, 


sir. 
Q. He was there each time, is that correct? A. Yes, sir. 
176 Q. And where was he standing on each one of these lifts? A. He 
was up on the wall. | 
Q. By the wall you mean the top of the wall that was being built? 
A. Yes, sir. : 
Q. How far would that be from you? A. Well, approximately 
25 feet. 
Q. Now one of these lifts, do you remember that you were given 
a signal to stop the load? A. Quite a few. : 
Q. Pardon? A. On quite a few of them, yes, sir. 
Q. You were given a signal to stop and hold the load on quite a 
few of these lifts? Right? A. Yes, sir. 
Q. And do you know the reason for the stopping at these times? 
A. No, I did not. : 
Q. On each occasion would Mr. Hazell remain on top of the wall 
or would he go down below where you couldn't see him? A. Yes, sir. 
Q. Pardon? A. Yes, sir. 
Q. Which is which -- Iam asking you whether he remained on 
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177 top of it or did he go down? A. No, Mr. Hazell stayed on top 
of the wall all the time. 

Q. On top of the wall all the time? A. Since he was giving the 
signals. When he was on the load -- anytime I was putting a load on, why 
he was on top of the wall. 

Q. Anytime you were loading he was on top of the wall. My 
question is, did there come a time when he told you to hold the load and 
he disappeared from view? A. Well, he probably did. I was holding 
the load and maybe he got down to talk to somebody or something like 
that. That is possible. 

Q. But you don't remember whether he got down to talk to some- 
body after he told you to hold the load? A. No, I don't. 

Q. Do you remember on one of these occasions Mr. Hazell went 
down to the area where the load was lowered and there were a lot of 
people collected around there and a man was hurt? A. There was no 
man who came around on my side at all. 

Q. How about the other side? A. I don't know. I couldn't see 
over there. 

Q. Nobody came back and told you a man had been hurt? A. No. 

Q. Now when Mr. Hazell gave you a signal to lower, what kind 
of a signal did he give you? A. He gave me a signal like this. Waved 

178 his hand down. 

Q. Like this? A. Yes, sir. 

Q. What does this mean? A. That means to let your load down, 
to lower it down. 

Q. Well, does that mean you lowered the load easy? A. You 
lowered it easy most of the time. When his hand was like that, lower 
it easy. 

Q. Does that mean lower it easy? A. Yes, sir. 

Q. Is this what Mr. Hazell was doing? A. Yes, sir. 

Q. And you followed these signals each time? A. Yes, sir, that 
is correct. 


Q. And you lowered the load very slowly? A. Yes, sir. 
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Q. Very slowly? A. Yes, sir. 

Q. And did you know one of the times that you had broken some 
scaffolding boards or ledger board? A. No, sir. 3 

Q. You didn't feel it? A. No, sir. 

Q. The load just came on down past the scaffold and ledger board; 
is that correct? A. I don't know anything about any scaffolding or any- 

179 thing like that. ‘The only thing I know I lowered when Mr. Hazell 

gave the signal. : 


Q. Very slowly? A. Yes, sir. 
* * * * * 


180 Q. And then how do you know the load has reached its destination? 


A. Well, Mr. Hazell gave me the signal to stop. 

Q. Can't you feel a little slack in the cable? A. I don't have to. 
I go by his signal. 3 

Q. And when the load -- you say this was a two ton load of lumber? 
A. Yes. 

Q. When this load of lumber came to the destination of the ground, 
don't you feel a slack in the cable? A. Sure, yes, sir. 

Q. Then you know the load has reached its destination; i is that 
right? A. Yes, sir. 

Q. And then you get signals too? <A. That is right. 

Q. And then you release the entire cable; is that right? A. If 
he gives me the signal. If he gives me the signal to let go, yes, sir. 

Q. To let the whole cable come down? A. Yes, sir. | 

@. Because the load has reached its destination? A. That is 
right. : 

Q. And did you get such a signal this morning on each = of 
these trips? A. Yes, sir. 

181 Q. On each trip you got a signal that the load had reached its 

destination, meaning the ground? A. That is correct. 


*x * * * * 


Q. You were sent to this job by Mr. Douglas Hutchison; isn't 
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182 that correct? A. That is correct. 

Q. And one of your duties is to safeguard and protect the equip- 
ment; isn't that right? A. That is correct. 

Q. Did you ever permit anybody else to operate? A. No. 

Q. You wouldn't let anybody else operate; is that right? A. Not 
unless there was an open space. 

THE COURT: Answer the question. Nobody else operates that 
crane? 

THE WITNESS: No, sir. 

BY MR. BOLOTIN: 

Q. Unless Mr. Hutchison tells you to? A. That is correct. 

THE COURT: That isn't in this case, is it? 

MR. BOLOTIN: No, but I am asking him generally. 

THE COURT: What difference does it make? He admits he operat- 
ed the crane. 

MR. BOLOTIN: On the legal proposition I want to show Your Honor 
that any other operator would have to come from the direction of Mr. 
Hutchison, not Mr. Ward. May I ask him that? 

THE COURT: Certainly. Hutchison can take him off of the crane 
and put somebody else on it, can't he? 

THE WITNESS: Yes, sir. 

183 BY MR. BOLOTIN: 
Q. But Mr. Ward couldn't do that? A. No, sir. 
* * * * 
ROBERT HAZELL 
having been called as a witness by the defendant, and having been duly 
sworn, took the stand, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. ROBERSON: 

Q. Mr. Hazell, your name is RobertHazell? A. Yes, sir, with 

two l's. 


* K * * * 


184 Q. What type of business is Heman S. Ward, Incorporated, in? 


A. General contractor. 
Q. What is the nature of your assignment with Heman Ward Com- 
pany? A. General superintendent. 
Q. What is the function of a general superintendent of a general 
contractor? A. Takes care of the job. 
* * * * * ‘ 
Q. Were you the general superintendent on this job on which 
Heman S. Ward was general contractor over at Military Road and Joyce 
Road, Northwest, in the District of Columbia, back in September of 
185 1958? A. Yes, sir. 
* * * * a 
@. Inthe course of that job in September of 1958, did Heman S. 
Ward and Company rent a crane from Crane Service Company? A. Yes, 
sir. 
Q. Including with the crane was there a crew that came along 
with it? A. Just the operator and the oiler. | 


* * * * * 


Q. When they reported on the job site with this crane, to whom 
did they report? A. Mr. Ward. ) 

Q. And thereafter who was in control and charge of what they 
were todo? A. I was. 


Q. Did you exercise this control while this crane was on the job? 
A. Yes, sir. | 

Q. Mr. Hazell, were you on the job on September the 1th, 1958, 
when Mr. Walter Ciejek, who sits here, was injured? A. Yes, sir. 

186 Q. What was Mr. Ciejek's assignment on the job? A. He was 

a carpenter. 

Q. About how many men were there on this particular crowd A. 
I would say six. 

Q. Can you tell the jury what job this crew was engaged i in under 
your direction on that particular day? What was their assignment? A. 
What we call button up the wall to put on walls to button it up to hold the 
pressure of the concrete. 
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* * * * * 


187 Q. Now where was the crane situated that morning, the day of 
this incident? A. It was on the south side of this wall, which was to- 
ward Military Road, the Military Road side. 

Q. Was it on the same side or the opposite side from where the 


scaffolding was? A. The opposite side. 

Q. From where the crane operator sat in his cab, could he see 

anybody that happened to be on or about that scaffolding? A. No, sir. 
188 Q. What would prevent his seeing? A. The wall, the top of the 
wall. 

Q. Was your purpose to move any material by use of the crane 
over to the scaffolding side from the crane side of the wall? A. By the 
crane. 

Q. Why did you use the crane for that rather than laborers to 
carry it over? 

THE COURT: Too heavy. 

MR. ROBERSON: Thank you, sir. I appreciate that. 

BY MR. ROBERSON: 

Q. It was a labor-saving device, wasn't it? A. Yes, sir. 

Q. And that was a determination made by Heman Ward, was it? 
A. Yes, sir. 

Q. And you were the one who decided how long you needed a crane? 
A. No, he decided that. 

Q. Heman Ward Company? A. Yes, sir. Heman Ward Company. 

* * * * * 

189 Q@. And did there come a time in connection with the work on the 
morning of September the 17th, 1958, when you decided to move a load 
of walers over from the crane side of the wall to the creek side of the 
wall? A. Yes, sir. 

Q. Can you tell us roughly how much this load of walers would 
weigh, approximately? A. I would estimate around a ton and a half 


to two ton. 
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Q. Who was to give the signal for this movement to the crane 

operator since he couldn't see where he was to go? A. Idid.. 
190 Q. And from what location did you give the signals for him to 

move the load? A. I was standing on top of the wall. 

Q. From that position could you see both the crane and where 
the load was to go? A. Yes, sir. 

Q. Was this one continuous movement or did you interrrupt him 
at any time? A. No, it was interrupted. 

Q. Tell us when and why you interrupted the movement of the 
load. A. Well, it swung the load around in position to put it down in 


the hole and I was seeing if it would go through, was long enough with 
the ledger boards. 
Q. You mean the ledger boards were about five or six feet apart? 


A. Yes, sir. 

Q. And the load was eight feet? A. Yes, sir. 

Q. Go ahead with your answer. A. So I held the load. 

Q. How did you do that? A. I had the operator hold the load up 
in the air. 

Q. You gave him a signal like this? A. Yes, sir. 

191 Q. Where was the load when you gave him that SE A. Di- 
rectly over the top of the hole. 
* * * * * 

Q. Where was the plaintiff working at this time that you stopped 
this load suspended in the air? Where was Mr. Ciejek? A. He was 
on the other side of the wall. 

Q. The opposite side, which do you mean opposite side? A. The 
creek side, opposite the crane. 

Q. Did he have a working buddy? A. Yes, sir. 

Q. Who was that? A. As near asIcan recall, Mr. Bollinger. 

* * * * * 
192 A. I got down off of the wall to go down to the ground to prepare 
the load to come in, which the scaffolding board was at that time on the 
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scaffold and I saw it wouldn't hold the load, and since I saw it wasn't 
going in the hole, I got off of the wall and came down and looked the 
situation over and moved the boards back. 

Q. Moved what boards? A. The scaffolding boards. 

Q. Do you mean you took these planks off of the ledger the men 
were standing on? A. Yes, sir. 

Q@. How many were there? A. Two. Side and center. 

Q. What was your plan for continuing the load on down? How did 
you plan for this movement to be made? A. By being the ledgers were 
five feet apart and these walers were about eight feet long and to antici- 
pate one end, if possible, to slide inside the position. 

Q. Do you mean to go down into the hole? A. Yes, sir. 

193 Q. Sort of head first? A. To let itself go I would participate, 
you would construct it so it would. 

Q. Didn't it occur to you a ledger was sort of thin, a sort of thin 
board might not support one and a half ton load? Did that occur to you? 
A. Yes, sir. 

Q. What thought did you give to that? A. I told the men to all 
get back out of the hole and to make it all clear and to let it come down 
whether it struck the ledger or not. 

Q. About how long was this load suspended there in the air be- 
fore its movement was resumed? A. Some 10 or maybe 15 minutes. 

Q. Was there any discussion among you and the members of the 
crew as to the method you would adopt to get it down? A. Yes, sir. 

Q. What other men did you discuss it with about this ledger? 

A. I discussed it with Mr. Bollinger and Mr. Ciejek that the boards 
would not come down through the hole. We would move the scaffold 
board back and if it came into collapse so that everyone would get out of 
the way and all would be clear. 


Q. This was a discussion that took place in the hearing of the 


plaintiff himself; is that right? A. Yes, sir. 
194 Q@. And Mr. Bollinger heard this? A. Yes, sir. 


* * * * 
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Q. After you got back on top of the wall, did you have any further 
verbal communication with the men below? A. No, sir, just hollered 
"All clear." 

Q. Do you mean they hollered or that you hollered? A. I hollered. 

Q. What did you say in substance? A. I hollered "All clear, 
everyone out." And they answered, "All clear." 

Q. You heard one voice? A. No, sir, I heard several voices. 

Q. How do you know, if you do know, that Mr. Ciejek was one 
that answered? A. He was the last man to answer. He said, "Robert, 
come on down, all clear." 

Q. Did you recognize Mr. Ciejek's voice? A, Yes, sir. 

Q. Then after receiving the word from the men it was all clear, 

195 what, if anything, did you do with respect to signalling the crane 
operator? A. I repeated it after I got back on the wall, it was all clear, 
and they said yes, sir, and I said let it come down and then I motioned 
the operator to come down. 


Q. You motioned him to do what? A. To lower it into the hole. 


Q. Now, Mr. Hazell, when you motioned him to move it down 
into the hole, how did he drop it into the hole, suddenly? A. No, sir. 

Q. How did he do it? A. Slowly. 

Q. Did he do it in the way you signalled him to do it? A. Oh, 
yes, sir. 

Q. What occurred while this was going on? A. He went slowly 
until he come to just about the point of the ledger. 

Q. Then what happened? A. It seemed like a little jerk in the 
line. 

Q. Did it touch the ledger board? A. Yes, sir. 

Q. What happened when the ledger board, when it touched it? 
A. It broke. 

196 Q. Was this a surprise to you that this would happen? A. No, sir. 

Q. After touching the ledger board, what did the load do? A. 

Continued on down to the bottom. 
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Q. One continual motion, was it? A. Yes, sir, continuous. 
Q. How did you learn that Mr. Ciejek had been hurt? A. He 
hollered. 
Q. When did you hear that? A. Right after the load had been let 
down. 
Q. What did you do when you heard Mr. Ciejek holler? A. I 
jumped off the wall and went on down. 
Q. And where did you find him? A. I found him lying onthe foot- 
ing by the bottom and between that and the ledger board. 
Q. Had this big load fallen on him? A. No, sir. 
* * * * * 
198 Q. Mr. Hazell, did the crane operator defect from your signal 
at all or followed your direction correctly? A. No, sir, he followed 
my direction correctly. 
* * * 
CROSS EXAMINATION 
PY MR. BOLOTIN: 
210 Q. But you didn't “intend to rest the load onthe scaffold? A. No, sir. 
Q. This particular load of walers was to be used by the carpenters 


working on the scaffold, wasn't it? A. Yes, sir. 


Q. The object was to place the load as close as possible to these 
carpenters; is that right? A. On the ground, yes, sir. 


* * * * * 


214 December 10, 1963 
Washington, | D. Cc. 


215 MR. ROBERSON: "May it please Your mono! at this time at the 
close of all the evidence on liability I wish to make a motion for a directed 
verdict in favor of the defendant, Crane Service Company, on several 


grounds. 
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230 THE COURT: Ladies and Gentlemen of the Jury, this is a civil 
action brought by Walter Ciejek against the Crane Service Company for 
injuries sustained by him when he fell from a scaffold against a wall. 

All of the evidence on the question of liability has been in and 
counsel for the Crane Company has moved the Court for a directed ver- 
dict in his favor. 

On September the 17th, 1958, the plaintiff in this case, Walter 
Ciejek, was employed as a carpenter by Heman Ward, Incorporated, 
the general contractor, on a construction project in the District of 
Columbia located at Military Road and Joyce Road. 

Now on that day, that is September 17th a crane which was owned 

231 by the defendant, that is the Crane Service Company, together 
with an operator, Hugh H. Gore, and an oiler, S. Mayhew, had been 
rented by the defendant to Heman Ward, Incorporated. 

Now while the plaintiff was working as a carpenter up on the scaf- 
fold, it is claimed that the defendant crane operator in lowering a load 
of lumber, so as to cause it to drop forcibly on the scaffold on which the 
plaintiff was working, causing the collapse of the scaffold and the plain- 
tiff to be thrown to the ground. | 


The matter is a most legally complicated situation and that is why 


I am telling you what I am about to tell you. 

Here we have the plaintiff, employed by Heman Ward, and the 
crane operator was an employee of the Crane Service Company, and 
Heman Ward had hired the services of the crane, the crane operator 
and the oiler as a unit to do the work that the Heman Ward Company 
was doing. 

Now, in determining who is liable for the negligence of an employee 
in the general employment of one person, but who at the time of the 
injury complained of was assisting an independent contractor, the proper 
test appears to be whose work was being performed, and who had the 
power to control and direct the employee in the performance of that 
work. It isn't just an authoritative control or a suggestion, or'an in- 
struction of where to go and what todo. The important thing is, was 
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there authority and control on how to do it? Whether the crane company 
may be held liable for Gore's act depends not upon the fact that he was 
an employee of the crane company generally, but upon whether the work 
which he was doing at the time, was Crane's work or that of another? 

In other words, was it Heman Ward's work? That question is to be 
determined by ascertaining under whose authority and command the 
work was being done. When the Crane Company put its employee, Gore, 
at the disposal and under the control and direction of the Ward Com- 
pany, for the performance of a particular service for the Ward Company, 
the employee, Gore, in respect of his act in that service, is to be dealt 
with as an employee of the Ward Company and not of the Crane Company. 
Because, as I have said, all the evidence is in, and all the evidence 
points to but one conclusion, that at the time of this alleged accident 
Gore on this particular project was an employee of Heman Ward. 

As I said, it is not suggestion, it is not authoritative control, it is 
not where should the crane go, but the evidence is conclusive that when 
the lumber was being lowered by that crane, it was being done so under 
the supervision, control,and management of Heman Ward. 

When this case began, Mr. Bolotin in his opening statement was 
asked by the Court: 


"On the project who told Gore what to do, and where to go, 


and how to do it? 

"MR. BOLOTIN: The Heman Ward Company told him what 
mission, what particular mission, was to be performed. 

"THE COURT: So that at the time this accident happened, 
the crane operator, Gore, and the oiler, were under the direction 
and control of the general contractor? 

"MR. BOLOTIN: That is right, insofar as the particular 
mission was involved." 


Under these circumstances the Court will grant the motion and 


direct a verdict in favor of the defendant. 
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Now that that has been done, I think it fair to tell the jury that 
Mr. Ciejek doesn't go without anything because he is receiving work- 
man's compensation, and when all of the workman's compensation is 
in, he will have received a total of approximately $17, 000. 

Is that right, Mr. Bolotin? 

MR. BOLOTIN: That is right. 

THE COURT: Thank you very much, Ladies and Gentlemen. 

(At this time the jury left the courtroom, 10:45. ) 


[Filed Dec. 10, 1963] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 5th day of Decem- 
ber, 1963, before the Court and a jury of good and lawful persone of this 
district, to wit: 

* * * * * * 

who, after having been duly sworn to well and truly try the issues be- 
tween Walter Ciejek and Anniebelle Ciejek, plaintiffs, and Crane Service 
Company, Inc., defendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 10th day of December, 1963, 


that they find for the defendant against said plaintiffs, by direction of the 
Court. 
WHEREFORE, it is adjudged that said plaintiffs take nothing by 

this action, that said defendant go hence without day, be for nothing held 


and recover of plaintiffs his costs of defense. 


Harry M. Hull, Clerk 


By /s/ Winnifred Moran 
Deputy Clerk. 


Judge EDWARD M. CURRAN 
Presiding 


[Filed Jan. 2, 1964] 
NOTICE OF APPEAL 


Notice is hereby given this 2nd day of January, 1964, that the 
plaintiffs, Walter Ciejek and Annie Belle Ciejek hereby appeal to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 10th day of December, 1963, in 
favor of defendant, Crane Service Company, Inc. against said plain- 
tiffs. 


LESSER & LESSER 


/s/ I. Irwin Bolotin 
By: I. Irwin Bolotin 


Attorney for Plaintiffs 
917 - 15th Street, N.W. 
Wash., D.C. 


Serve: 
Frank F. Roberson, Esq. 
* 
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QUESTION PRESENTED 


Whether a crane operator is the borrowed servant of 
a general contractor with regard to the performance of 
work which is exclusively that of the general contractor, 
which is performed in accordance with a scheme or 
method of work devised by the general contractor’s job 
superintendent, and in which the participation of the 
crane operator is under the absolute and total control 
and direction of the general contractor’s superintendent, 
where the crane operator’s general employer furnished 
the crane operator and oiler along with the crane to the 
general contractor. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,416 


WALTER CIEJEK and ANNIEBELLE CIEJEK, 
Appellants, 
Vv. 


CRANE SERVICE COMPANY, INC., 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


For the period September 17, 1958, through October 1, 
1958, the Heman S. Ward Company, as general contractor 
on 2 construction job, leased a crane together with oper- 
ator and oiler from the appellee, Crane Service Company, 
Inc. (J.A. 19). On September 17, 1958, the Vice Presi- 
dent of the Crane Service Company told the operator 
“to go to the job and see Heman Ward’s man and to do 
whatever he told him to do” (J.A. 22). Once the crane 
operator and the crane reached the propect site, the gen- 
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eral contractor’s superintendent had the power to control 
and direct the crane operator in the performance of the 
crane’s operation (see the superintendent’s testimony, at 
J.A. 33), and the Crane Service Company no longer had 
any control over the crane and operator (J.A. 24, 25). 
Although the Crane Service Company stil] had the power 
to fire the operator and was responsible for paying him, 
nevertheless, upon a complaint from the contractor that 
the operator was not doing his job properly, the Crane 
Service Company would get rid of the operator by going 
through the union (J.A. 23). In the event that inclement 
weather made it impossible to use the crane on the job, 
the lessee-general contractor did not have to pay for the 
crane, but he did have to pay for the crew (J.A. 24). 


The general contractor was engaged in building a 
bridge. On September 17, 1958 its superintendent decided 
to use the crane to move a load of pieces of wood known 
as “walers” up and over a high wall to be deposited on 
the other side. There they would be convenient to the 
general contractor’s carpenters, including appellant Wal- 
ter Ciejek, for their use in “buttoning up” or securing 
a wall to withstand the pressure of poured concrete (J.A. 
33). 


Not only was the work being performed solely that of 
the general contractor (J.A. 26), but also the scheme 
and manner of performing the work were exclusively the 
general contractor’s. Because of the wall, the crane oper- 
ator could not even see where the load was being placed 
down, and could not see the scaffold where the appellant 
allegedly stood (J.A. 12, 28, 34). The witnesses agreed 
that the general contractor’s superintendent gave the 
crane operator his signals and directed what he did with 
respect to the depositing of the load (J.A. 12, 15, 25, 29). 
The superintendent testified that, after the crane reported 
to the job, it was in his charge and under his control 
(J.A. 33). With respect to depositing a load of walers 
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on the ground under the scaffold, the superintendent 
was faced with a problem. The walers were eight feet 
in length. The space between the ledger or support boards 
of the scaffold was only five or six feet, yet he wanted the 
walers on the ground near his carpenters (J.A. 35). He 
decided to try to bring one end of the descending load 
into contact with one of the thin support (ledger) boards 
of the scaffold, and thus to tip the load and allow it to 
descend beneath the scaffold to the ground (J.A. 36). 
He knew that to do so might break the ledger board, but 
went ahead anyway (J.A. 87). He had instructed all 
workers, including Ciejek, to get off the scaffold in case 
it should collapse (J.A. 36). The ledger board did in 
fact break while the crane operator was following the 
superintendent’s directions correctly (J.A. 37, 38), but 
somehow Ciejek, who according to his superintendent 
had earlier yelled “all clear,” was caught beneath the fall- 
ing ledger board (J.A. 37, 38). 


While all of the above was taking place, the crane op- 
erator was on the other side of the wall and knew noth- 
ing of the superintendent’s scheme for getting the load 
under the scaffold (J.A. 81). In fact, he worked the en- 
tire balance of the day without being told that the scaffold 
had broken or that anyone was hurt (J.A. 29). 


At the close of all evidence as to liability, the trial judge 
correctly ruled that all the evidence pointed to the conclu- 
sion that at the time of the accident the operator on that 
particular job was the employee of the general contractor 
(J.A. 40). He therefore directed a verdict in favor of the 
defendant on the basis that the defendant was not liable 
under the principle of respondeat superior, ruling in effect 
that the plaintiff’s sole recovery would be the amount he 
was receiving under workmen’s compensation, approxi- 
mately $17,000 (J.A. 41). 


4 
SUMMARY OF ARGUMENT 


The question to be determined upon this appeal is 
whether the Court below was correct in ruling that the 
crane operator, under the circumstances of the appel- 
lant’s injury, was a servant who had been loaned to the 
appellant’s employer or whether, on the other hand, the 
appellee, Crane Service Company, was still liable for any 
negligence on the crane operator’s part under the princi- 
ple of respondeat superior. The controlling factors are 
(1) whose work was being performed, and (2) who had 
direction and control of the work. Under both aspects of 
that test, the crane operator was an employee of the 
general contractor. The Supreme Court case of Denton 
v. Yazoo & Mississippi Valley Ry. Co., 284 U.S. 305 
(1932) is the controlling precedent in cases like the 
instant case where the work was that of the borrowing 
employer, and both the right to control and actual con- 
trol were in the borrowing employer. The overall object 
of the work involved in the case at bar was a bridge pro- 
ject undertaken by the general contractor, and the im- 
mediate object was the depositing of a load of wood close 
to the carpenters, including appellant, working for that 
general contractor. The method of work performed was 
a scheme of the general contractor which involved its 
calculated risk of breaking the scaffold. The crane oper- 
ator was not consulted as to that scheme. He could not 
see the work, and the control and supervision over his 
actions were solely in the superintendent. The superin- 
tendent’s plan of work resulted in the breaking of the 
scaffold and the injuring of the appellant. Therefore, 
under the Supreme Court’s applicable tests, the crane op- 
erator was not the employee of the Crane Service Com- 
pany, and the appellee therefore is not liable to appel- 
lants under the principle of respondeat superior. 


Sa ee ee Se 
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ARGUMENT 


The dispositive issue in this case is whether, under 
the circumstances of the appellant’s injury, the crane 
operator was a servant who had been loaned to the ap- 
pellant’s employer, or whether the Crane Service Company 
was still liable for any negligence on his part under the 
principle of respondeat superior. The United States Dis- 
trict Court held that all the evidence submitted pointed 
to but one conclusion, that the crane operator at the time 
of the alleged accident was an employee of the general 
contractor. That conclusion was based upon the appli- 
cation of the tests of (1) whose work was being per- 
formed, and (2) who had the power to control and direct 
the crane operator in the performance of that work 
(J.A. 39, 40). 


The precedent which controls is Denton v. Yazoo & 
Mississippi Valley Ry. Co. 284 U.S. 305 (1982). Denton 


was decided subsequent to the case so heavily relied upon 
by the appellants, Standard Oil Company v. Anderson, 212 
U.S. 215 (1909), and involved a set of circumstances sim- 
ilar to those of the case at bar. Mr. Denton was a rail- 
way postal clerk employed by the United States who, when 
injured by alleged negligence of a porter in the general 
service of the two railway companies, sued the railways. 
At the time of the porter’s alleged negligence, he was 
loading U. S. mail into a mailear under the direction of 
a United States postal transfer clerk, 284 U.S. at 307. 
The railway companies had the power to hire or fire their 
porters, and were responsible for paying them. Pursuant 
to an act of Congress, the Postmaster General had adopt- 
ed a regulation providing in part that “Railroad com- 
panies shall furnish the men necessary to handle the 
mails, to load them into and receive them from the doors 
of railway post office cars . . . under the direction of the 
transfer clerk, or clerk in charge of the car... . Mails 
intended for delivery to postal clerks shall never be placed 
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in a postal car unless there is a clerk on duty to receive 
and care for them.” 284 U.S. at 307. 


In discussing the issue of respondeat superior, the 
Supreme Court discussed its earlier decision in Standard 
Oil, supra, and, at p. 309, quoted the following words 
which appear in the Standard Oil decision, 212 U.S. at 
pp. 221 and 222: 


To determine whether a given case falls within 
the one class or the other we must inquire whose is 
the work being performed, a question which is usual- 
ly answered by ascertaining who has the power to 
control and direct the servants in the performance 
of their work. Here we must carefully distinguish 
between authoritative direction and control, and mere 
suggestion as to details or the necessary coopera- 
tion, where the work furnished is part of a larger 
undertaking. [Emphasis supplied.] 


The Supreme Court in Denton also quoted with approval 


the following words which appear in Standard Oil, 212 
US. at p. 225: 


In many of the cases the power of substitution or 
discharge, the payment of wages and other circum- 
stances bearing upon the relation are dwelt upon. 
They, however, are not the ultimate facts, but only 
those more or less useful in determining whose is 
the work and whose is the power of control. 


The Supreme Court in Denton observed that the work 
being done in that case was that of the United States 
Government, and that the words of the regulation, “under 
the direction of the transfer clerk,” obviously compre- 
hended the power to supervise and control the actions of 
the porter. The Supreme Court concluded that, at the 
time of Denton’s injury, the porter was not, as to that 
work, under the direction or control of either of the rail- 
road companies. Accordingly, the U. S. Supreme Court 
upheld the action of the state supreme court below in re- 
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versing a jury verdict for the plaintiff against the rail- 
road companies. The principles expressed and applied in 
Denton compel the same borrowed-servant conclusion in 
the case at bar. 


At 284 U.S. 310 and 311, the Supreme Court in Den- 
ton distinguished both the 1909 Standard Oil case and the 
ease of Driscoll v. Towle, 181 Mass. 417, 68 N.E. 922 
(1902), (quoted at appellants’ brief, p. 13) in a manner 
which is equally applicable to the instant case. In Stand- 
ard Oil a winchman in the general service of Standard 
Oil was furnished by that company to a master stevedore 
under contract with Standard Oil to load a ship alongside 
Standard Oil’s dock with oil. The winchman relied upon 
a signals man supplied by the stevedore for proper lift- 
ing and lowering. It was alleged that he lowered before 
being given a signal. In explaining the decision in Stand- 
ard Oil, the Supreme Court said in Denton, 284 at 310: 


This court held upon the facts, in the light of the 
rule which we have just stated and discussed, that 
the power, the winch, and the winchman were those 
of the company, and that the company did not fur- 
nish them, but furnished the work they did to the steve- 
dore; and that this work was done by the company 
as its own work, by its own instrumentalities and 
servant under its control. 


In Driscoll, supra, the defendant had a teamster busi- 
ness and had, for some time, been carrying property for 
an electric company. On one occasion a servant of the 
electric light company went along merely to point out to 
the teamster the work which the teamster’s master had 
agreed to do. The Supreme Court in Denton stated that, 
as in Standard Oil, the work which in Driscoll allegedly 
produced injury was being done by a servant as the work of 
his general master, and that by doing it the servant had 
not passed under the direction and control of the person 
for whom the immediate work was being done, the latter 
being looked to not for command but for information. 
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It is obvious that, in the case at bar, the crane op- 
erator was not looking to the general contractor’s super- 
intendent for mere information or for mere cooperation. 
Instead, the crane operator was completely unaware of 
the method which the general contractor’s superintendent 
had selected in order to bring the wood to the general con- 
tractor’s carpenters as a part of the general contractor’s 
overall bridge project. He was completely under the di- 
rection, command, and control of the superintendent. He 
had come to the job site to do whatever job the superin- 
tendent might direct. He was doing work which was sole- 
ly and entirely that of the general contractor, namely, 
moving the walers to a place convenient to the general 
contractor’s carpenters, in a manner directed by the super- 
intendent. Neither the bridge project nor the particular 
portion thereof being done at the time of the accident 
was the Crane company’s “work.” The Crane company 
would have been paid if the crane and operator had re- 
mained idle at the job site (J. A. 24). 


Appellants contend that the instant case is controlled 
by Poole v. Clagett, 90 U.S. App. D.C. 412, 196 F.2d 775 
(No. 11,021, 1952). An examination of the facts upon 
which the Poole decision was based demonstrates that the 
significant factual distinctions between the cases account 
for the different results reached in them, and demon- 
strates also that Poole is in accord with the rationale of 
the Standard Oil case, supra, while the case at bar falls 
clearly within the rule of Denton, supra. 


Poole involved the building of a church. The defend- 
ant Clagett operated a number of cranes and had sev- 
eral on that job site pursuant to a contract to do all the 
steel work on the church. After the steel work was fin- 
ished, the general contractor made an agreement with 
Clagett that one crane should remain on the job to per- 
form one specific additional job, that of lifting pre-cast 
slabs of concrete onto the roof (Joint Appendix, C. A. 
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No. 11,021, pp. 7A through 10A, on file in the D. C. Bar 
Library). That crane was supplied to the general con- 
tractor along with an operator and an oiler by Clagett 
(Poole J. A., p. 11A). The plaintiff Poole was injured 
when the operator, who claimed he was blinded tempor- 
arily by the sun (Poole J. A., p. 48A), let down a slab 
in such fashion that it struck the plaintiff. Evidence was 
presented that the accident was caused by a defect in 
the leased crane, specifically a defect in the brakes or 
friction of the crane (Poole J. A., pp. 80A, 344). Signifi- 
cantly, the crane operator was not under the continuing 
supervision of the general contractor’s foreman. In fact, 
the operator testified that the foreman was not even pres- 
ent when the slab injured the plaintiff (Poole J. A., p. 
51A). The foreman himself testified that he was not 
controlling or supervising the crane at the time of the 
injury (Poole J. A., p. 58A). 


It is obvious from the facts recited here and in the 
Poole opinion itself that control over the work being done 
at the time of injury was not being exercised by the 
general contractor. Moreover, the crane and its operator 
were there on the job site for the purpose of doing a 
specific piece of work. In other words, the general con- 
tractor had purchased merely the performance of a cer- 
tain specific job as was the case in Standard Oil, supra. 
By contrast, in the instant case the crane operator had 
been instructed to do whatever the general contractor’s 
foreman told him to do, to lift anything or to move any- 
thing, and to make himself useful in whatever way he 
was directed by the general contractor’s superintendent, 
in short, “to make the contractor happy” (J. A. 22). The 
superintendent controlled the operator in doing the work 
in which Ciejek was injured to such an extent that the 
operator had no idea that the superintendent was having 
the load lowered against a ledger board which might break 
and cause the collapse of the scaffold. 
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Haw v. Liberty Mutual Insurance Company, 86 U. S. 
App. D. C. 86, 180 F.2d 18 (1950), also mentioned by 
appellants, is readily distinguishable factually from the 
ease at bar, especially in that in Haw the lessor kept 
supervisors on the job because it had so much equipment 
there. In the case at bar, the injured appellant’s em- 
ployer had control not only of “where to work ... and 
when, as well as what job... .,” as did the general con- 
tractor in Haw (see Haw opinion, 86 U.S. App. D.C. at 
87, 88), but also was in actual and immediate control and 
direction of work which was being done solely for the 
general contractor’s purposes in accordance with a plan 
involving the possible breaking of the scaffold, a plan as 
to which the crane operator was neither consulted nor 
aware." 


1The other cases cited by appellants are similarly distinguish- 
able under the applicable legal test discussed above. Charles v. 
Barrett, 233 N.Y. 127, 135 N.E. 199 (1922) involved a truck leased 
with a chauffeur to a company which loaded and sealed it and 
then sent it to its destination for unsealing. While en route, the 
truck was under the complete control of the chauffeur. The lessor 
was held responsible for an accident en route. Clearly, direction 
and control were not in the allegedly borrowing company. 

Fisher Equipment Company v. West, 365 S.W.2d 319 (Ct. App. 
Ky. 1962) involved mere cooperation rather than subordination of 
the allegedly borrowed servant to the borrowing master, and there 
was no indication that the crane operator, in bringing the crane’s 
boom into contact with high-tension wires, was following the ex- 
plicit instructions of a superintendent. 

Lion Oil Refining Co. v. Lawrence, 37 F.2d 256 (8th Cir. 1930). 
like Driscoll v. Towle, 181 Mass. 417, 63 N.E. 922 (1902), discussed 
and distinguished by the United States Supreme Court in Denton, 
supra, involved a borrowed truck, the driver of which took no more 
than information from the borrower. 

Pennsylvania Smelting and Refining Company v. Duffin, 363 Pa. 
564, 70 A.2d 270 (1950) supports appellee’s position in the case 
at bar in that it holds that one does not become an employer 
merely by pointing out what he wants done if he is incapable or 
incompetent to instruct how he wants it done. The Court stated, 
70 A.2d at 272, that if one “assumes to direct and control the 
operator or driver a different conclusion would necessarily follow.” 
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Similar to the case at bar is Arrow Transportation Co. 
v. Cooper Stevedoring Co., et al., 184 F. Supp. 666 (S.D. 
Ala. 1960), which illustrates the distinction between the 
Standard Oil and Poole cases, supra, on the one hand, and 
Denton, supra, and the case at bar on the other hand. In 
Arrow the plaintiff owned a steel barge which was dam- 
aged by a crane while being loaded. A stevedoring com- 
pany had contracted with plaintiff to load the barge. The 
stevedoring company then entered into an agreement 
with a dock company under which the latter provided the 
stevedoring company with a crane, operator and flagman 
to assist in loading the barge which lay alongside the 
docking company’s dock. The crane operator and flagman 
were on the payroll of the docking company. Both re- 
quired special skill and training to perform their dutes. 
The stevedoring company’s “walking boss” was in charge 
of the general loading of the barge. The crane operator 
was not able to observe the hatch into which he would 
load, and manipulated the crane with the assistance of 
signals from the flagman. The stevedoring company’s 
employees were unable to open a certain hatch cover (an 
incidental job problem comparable to trying to fit a load 
of walers into a place too small for entry). Thereupon, 
the walking boss had the flagman signal the operator to 
lower the crane’s bucket to a point where it could strike 
the edge of the hatch cover and loosen it. Instead of 
striking the edge, the bucket struck the top of the hatch 
and damaged it. The court stated that the evidence was 
not clear as to whether the damage was caused by the 


1 Cont. 

Clearly, in the instant case, the superintendent assumed to direct 
and control the operation. 

In Southern Cement Company v. Patterson, 271 Ala. 128, 122 
So.2d 386 (1960) the control over the crane operator was obviously 
not the total or absolute control involved in the case at bar. There 
was no indication of surrender by the general employer of the right 
of control. The building being constructed belonged to the crane 
operator’s general employer. 
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faulty signals of the flagman, the misdirection of the 
walking boss, the carelessness of the crane operator, or 
some combination of the three. The barge owner sued 
the stevedoring company which impleaded the docking 
company’s insurer. The question was whether the crane 
crew were the borrowed servants of the stevedoring com- 
pany, or whether the operator and the flagman remained 
the employees of their general employer. 


The Court cited numerous authorities and determined 
that the line of distinction between the cases is the ques- 
tion of control, i.e., the actual control being “asserted at 
the time of the incident giving rise to complaint.” Jd at 
670. That control, said the Court, “is determined by 
ascertaining under whose direction the employee was 
working, whose work was being done, and who directed 
the performance of that work.” Ibid. The Court em- 
phasized that the tests must be established as to the par- 
ticular factual circumstance. In that case, the particular 
factual circumstance was the utilization of the clamshell 
bucket to loosen the hatch. The Court pointed out that it 
was the work of the stevedore to loosen and prepare the 
hatches for loading. The crane operator’s actions, there- 
fore, amounted to work performed for the stevedoring 
company and under its control. The Court pointed out 
also that the use was not one that the crane operator 
and flagman would expect their general employer to de- 
sire. 


Turning to the case at bar, the same reasoning is ap- 
plicable. The general contractor’s own foreman was per- 
sonally directing the crane operator in work invisible to 
the operator. The general contractor’s superintendent was 
having walers deposited on the scaffold at the place 
where they would be most convenient to the general con- 
tractor’s carpenters. Furthermore, for the greater con- 
venience of his carpenters, the general contractor’s fore- 
man was attempting to have the walers deposited on 
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(J. A. 14) or beneath (J. A. 35, 36) the scaffolding, a 
plan of which the crane operator was unaware and 
which the foreman realized involved the risk of breaking 
the supports of the scaffold. Thus, it was the general 
contractor’s work being performed at the direction of the 
general contractor’s foreman and in the manner he de- 
sired. The risk he ran, that the scaffold be broken by 
the deposit of the walers, was certainly one which was of 
no more interest or attraction to the crane owner than 
was the use of the crane’s clamshell bucket to bang open 
a hatch in Arrow, supra. The placing of wood close to 
the carpenters was strictly the concern of the general 
contractor. The method and control were also the general 
contractor’s. The same result should follow. 


CONCLUSION 


The overall bridge project and the portion of it involv- 
ing depositing the load of walers convenient to its car- 
penters were assuredly the work of the general contractor. 
The scheme and manner of depositing the load by bring- 
ing it against the support of the scaffold with the at- 
tendant danger of collapsing the scaffold were devised by 
the general contractor’s superintendent without the knowl- 
edge or approval of the crane operator or any representa- 
tive of the appellee. The general contractor’s superin- 
tendent was actively supervising the movement of the load 
in question. Accordingly, the operator cannot be said to 
have been the servant of the Crane Service Company. 
He was a borrowed servant of the appellant’s employer, 
the general contractor. Therefore, the ruling of the court 
below was correct and should be affirmed, for appellants’ 
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exclusive remedy is the workmen’s compensation pur- 
chased by the male appellant’s employer to cover this 
type of unfortunate occurrence. 
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